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Agreement by Cashier to Repurchase Mortgages 
Void 

A bank’s by-law to the effect that the cashier shall not 
purchase any evidence of debt amounting to more than $500 
without the approval of the board of directors is valid and is 
violated by the cashier’s act in exchanging real estate mort- 
gages held by the bank, aggregating $30,000, all but one being 
for more than $500, for certificates of deposit issued by the 
bank and in agreeing to repurchase the mortgages “as fast 
as we are able.” Furthermore such an agreement would be 
beyond the powers of the cashier even if there were no by-law 
and is also void as against public policy. Hawkins Realty 
Co. v. Hawkins State Bank, Supreme Court of Wisconsin, 
236 N. W. Rep. 657. 

In this case it appeared that one Ellingson, who was presi- 
dent of the defendant bank, held some $30,000 of the bank’s 
certificates of deposit. Not being satisfied with the interest 
return on the certificates he proposed to one Vig, the cashier, 
that the bank turn over to him $30,000 worth of real estate 
mortgages owned by the bank in lieu of the certificates. The 
cashier assented to this and entered into a contract by which 
the exchange was made and by which the bank agreed to 
repurchase the mortgages “as fast as we are able to, at face 
plus interest accrued.” This agreement was never approved 
by the board of directors. Later the plaintiff realty company 
which, in the meantime, became the owner of the mortgages 
brought this suit to recover damages sustained by reason of 
the bank’s refusal to repurchase the mortgages. It was held 
that the agreement violated a by-law of the bank which read 


2 follows: 
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“The cashier or officer in charge of this bank shall not make any 
loan discount or purchase any bills, notes or evidences of debt amount- 
ing to more than $500.00, without the same shall have been approved 
by the Board of Directors or by a committee appointed by the Board 
of Directors for that purpose, known as the Discount Committee.” 





In holding further that the agreement was invalid as being 
outside the powers of the cashier and against public policy the 
court said: 





Did the cashier, in view of the then existing by-law, have authority 
to enter into a contract to purchase or repurchase mortgages aggre- 
gating the sum of $30,000, which would bind the bank? It is very 
clear that this by-law, which is set forth in full in the statement of 
facts, gave no such authority to the cashier. The by-law specifically 
prohibited the cashier from purchasing “any bills, notes or evidences 
of debt amounting to more than $500.00 without the same shall have 
been approved by the Board of Directors or by a committee appointed 
by the Board of Directors for that purpose, known as the Discount 
Committee.” Such by-law was both reasonable and valid. That 
Ellingson, as a stockholder, director, and president of the bank, was 
bound thereby seems too clear for argument. “A valid by-law binds 
each member as though a part of the charter, even though he was not 
a member when the by-law was passed.” Morse on Banks and Bank- 
ing, vol. 1, § 43, p. 1385. No question can exist in this case as to 
Ellingson’s actual knowledge of the existence of the by-law, since he 
was one of the founders of the bank and was continuously connected 
with it from its organization down to the time of the making of the 
contract. Since the by-law prohibited the cashier from purchasing 
“any notes or evidences of debt amounting to more than $500.00 with- 
out the approval of the directors,” it is very evident that he could not 
bind the bank by an agreement to repurchase mortgages amounting 
in the aggregate to $30,000 each of which, with one exception (which 
was paid before the contract was executed), exceeded $500 in amount. 
So we conclude, on this branch of the case, that since the contract was 
entered into in violation of a valid by-law, it was at least voidable by 
the bank, and, in the absence of ratification by the board of directors, 
never became binding upon the bank. 

Was the secret agreement ultra vires as to the cashier and there- 
fore not binding upon the bank? Even if there were no by-law involved 
in this action, we should still be forced to conclude that Vig, as cashier, 
had no authority to enter into such an agreement without being 
authorized so to do by the directors. While Vig had authority to pay 
or redeem certificates of denosit, and may have had authority to pay 
or redeem a certificate of deposit by delivering to a holder thereof a 
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mortgage belonging to the bank in lieu of cash, it is our opinion that 
he had no authority to enter into a contract to repurchase. 

In view of the manner in which certain small banks have been 
managed, it is not unlikely that many people may have gained the 
erroneous impression that the authority of a cashier is unlimited. The 
carelessness and negligence of directors of some banks may be in part 
responsible for such impression. However careless and negligent 
directors of a bank may be in the performance of their duties, such 
carelessness and inattention to duty do not have the effect of changing 
the established law as to the authority which may properly be exercised 
by cashiers and boards of directors respectively. Directors may, at 
times, be so careless and negligent in the performance of their duties 
as to give rise to personal liability or, in exceptional cases, to create 
an estoppel to question the authority exercised by a cashier under 
certain circumstances, Stevens v. Montfort State Bank, 183 Wis. 621, 
198 N. W. 600. 

The nature of the cashier’s office and duties, and that of the direc- 
tors, is aptly stated in Morse on Banks and Banking, vol. 1, p. 407: 

“The keynote to the whole subject lies in this: that the office of the 
cashier is strictly executive. He is the business officer of the bank, 
but in the sense of one who transacts the business, not of one who 
regulates and controls it. The grand difficulty which has been expe- 
rienced in defining his exact functions has always lain in the necessity 
of giving him sufficient practical power to enable him to conduct the 
daily routine of business without trespassing upon the domain of dis- 
cretionary authority which pertains exclusively, and for the most 
part inalienably, to the directors. Acts which demand only confidence 
in the integrity of the official, and familiarity with the forms and 
customs of business, acts strictly in performance, which do not rise 
to the importance of the semi-judicial character, are those which he is 
properly delegated to do. But the responsible conduct and manage- 
ment of the affairs of the institution, upon the soundness and wisdom 
of which its prosperity and success depend which call for the exercise 
of a high degree of care, knowledge, and experience, and a semi-judicial 
discretion, which demand general business qualifications of a high 
order, are not, and never have been held to be, appurtenant to the 
office of cashier. He is properly the executive agent of the directors. 
It is his duty to carry out what they devise. They are responsible 
for the soundness of the action resolved upon; he is responsible for the 
honesty, accuracy, regularity, and skill with which the action is carried 
out. They are the mind and he is the hands of the corporation. They 
may decide to make a certain loan or discount, to sell or mortgage 
corporate property. He will pay over the money, take the borrower’s 
promissory note, and see that it is in proper form; he may, by direc- 
tion of the board, affix the corporate signature and seal, and make 
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delivery, on behalf of the corporation, of all instruments necessary to 
complete the conveyance or the mortgage.” 

The power of a cashier to bind his bank is stated by Morse on 
Banks and Banking, vol. 1, p. 476: 

“When the Cashier Binds the Bank.—We speak here only of obliga- 
tions in the nature of contract. 

““(a) Those acts which constitute th ordinary and customary func- 
tions of cashiers, and which he has inherent power to do, bind the bank 
as its own acts in favor of any person dealing with the bank and having 
no notice of any restriction upon the cashier. 

“(b) Acts beyond this line of inherent power are the acts of the 
bank only by reason of express authority given by the organic law, 
the stockholders, or the board of directors, or by reason of the conduct 
of the bank or its management, in allowing the cashier to continue an 
open course of conduct without objection, or receiving the benefits of 
his act with knowledge of the facts, or otherwise ratifying his doings.” 

As we view the evidence, the contract was ultra vires as to the 
cashier and, in the absence of a showing that the bank received the 
benefit of his act with knowledge of the facts, or otherwise ratified 
his act, the bank is not bound by the unauthorized contract. 

There is nothing in the evidence to justify the claim of an estoppel. 
Nor is there anything in the evidence from which an inference might 
be drawn that the transaction was ever ratified by the directors. They 
cannot be held to have ratified a transaction of which they had no 
knowledge. | 

Was the contract illegal and void because against sound public 
policy? It seems to us that sound public policy demands that this 
contract be condemned and held absolutely void. Here was‘a small 
bank managed by its regular officers. Ellingson was its president 
and largest stockholder. His relation to Vig, the cashier, was con- 
cededly close, and it may well have been that, as president, he exercised 
a considerable influence over Vig. Ellingson owned certificates of 
deposit issued by the bank to the amount of $30,000, which bore 
interest at the rate of 4 per cent. Feeling dissatisfied with the rate 
of interest, he proposed to Vig that the bank pay him 7 per cent. on 
the certificates instead of 4 per cent. as paid to all other certificate 
holders. Vig demurred to such proposal because he believed it would 
violate the law. Then Ellingson suggested that Vig turn over to him, 
in lieu of the certificate, sixteen mortgages belonging to the bank, 
which Ellingson selected from the entire list of the bank’s mortgages, 
and which bore rates of interest greatly in excess of 4 per cent. The 
contract was then entered into without consulting the board of direc- 
tors and without their actual knowledge. No information regarding 
it was ever given to them; no record of the transaction was made on 
the books of the bank: no demand was made by Ellingson upon the bank 
to repurchase any of the mortgages assigned to him, although he lived 
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beyond the time when it was agreed that the last mortgage mentioned 
in the contract would be repurchased. If a bank, under such circum- 
stances, can be bound by such a secret agreement, entered into between 
its president and cashier, an intolerable situation will result. Such 
a practice would be absolutely inimical to safe and sound banking, and 
would destroy the effect of many laws passed by the Legislature for 
the purpose of making banks safe. If such a contract is to be 
approved, a bank might continue for years, as the defendant bank did, 
wholly unmindful of a large outstanding liability of which neither its 
directors, nor the examiners, nor the banking commissioner had knowl- 
edge. To permit such a practice, by upholding this contract, would 
inevitably lead to a situation in which banks would be under constant 
suspicion and which would greatly impair their usefulness as safe 
depositories for the savings of the people. In Hardy v. People’s State 
Bank, 185 Wis. 446, 201 N. W. 725, 726, it was said, in speaking of 
the provisions of chapter 221, that they are “all calculated to promote 
safe banking, the solvency of the institution, and to enable the com- 
missioner of banking to intelligently and expeditiously examine the 
affairs of the bank.” To hold the contract herein valid and enforce- 
able would be to countenance something which is inimical to sound 
banking, destructive of confidence in banks, violative of the spirit of 
the statutes of this state relating to banks, and fraught with great 
dangers. A president and a cashier of a bank should not be permitted 
to enter into such a contract unless they are fully authorized by the 
board of directors so to do. 


SERRE, 


Careless Execution of Will by Bank Notary 


An Illinois bank was recently fined $1,000 in a contempt 
proceeding for unauthorized practice of law. It appeared that 
the bank, through its legal or trust department, drafted wills, 
conducted foreclosures, closed titles and rendered various other 
legal services. The fact that the legal work was done by 
properly licensed attorneys was immaterial. The attorneys 
were in the employ of the bank and the bank received the fees. 
The bank was therefore practicing law contrary to the statutes 
of the state of Illinois which specifically provide that a corpo- 
ration may not engage in law practice. In this case no question 
was raised as to the ability of the attorneys or the value of the 
services which they rendered. A case decided by Surrogate 
O’Brien of New York County on July 18, Estate of Richard 
Flynn, involves the validity of a will, the execution of which 
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was supervised by a bank notary. It was held that the will was 
void and could not be admitted to probate, the reason being 


that the notary had not observed the statutory requirements in 
the execution of the will. 


Each state has its own particular statute regulating the 
manner in which wills are to be executed. Among other things 
the New York statute provides that witnesses must sign “at 
the request of the testator.” The notary who took charge of 
the execution of the will here involved ignored the statute 
entirely. He could not recall this particular will but he testi- 
fied that it was his practice to have a testator sign the will, 
signing himself as notary, and then take it to two of the tellers 
in their cages and have them sign it as witnesses. He had done 
this, he testified, in hundreds of cases. The two tellers who 
witnessed the will were also unable to recall the incident but 
testified that whenever they acted as witnesses to wills, they 
signed within their respective teller’s cages, without ever seeing 
the testator. Under the circumstances there was nothing for 
the Surrogate to do but to refuse to admit the will to probate. 
Surrogate O’Brien’s opinion reads as follows: 


This probate proceeding presents one more instance of (1) a 
notary public who was also a (2) bank employee acting in effect as a 
lawyer in connection with the attempted execution of a will. This 
practice cannot be too strongly condemned, not only for the reason 
that it means an invasion of the legal profession, but for the fact that 
testators thereby run the risk of frustrating their own solemnly 
declared intentions and rendering worthless maturely considered plans 
for the disposition of estates whose creation may have been the fruit 
of lives of industry and self-denial. In the instant case, aside from 
the fact that the instrument was signed by the testator and bears the 
signature of two attesting witnesses, the statute was entirely dis- 
regarded. Matthew McManus, whose name is signed beneath a jurat 
immediately above the clause appointing the executor, testified that 
he was employed in the bank when the execution of the propounded 
paper took place. He partook as a notary public in the execution of 
a number of wills for various persons, some of whom he knew to be 
depositors in the bank. He does not recall the testator or the facts 
surrounding the execution of this particular instrument, but he testi- 
fied that when called upon in such cases he would make sure that the 
paper was not already signed by the testator and would then give him 
a pen and direct him to sign. He would thereupon notarize the paper, 
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meaning thereby, presumably, that he would write out a jurat, swear 
the testator and sign his name as a notary public. His custom then 
was to bring the paper inside to the cages of two tellers and procure 
their signatures thereto, whereupon he would return the paper to the 
testator. The witness testified that he was certain that this procedure 
was observed in the execution of the propounded paper. The following 
excerpt from his testimony is eloquent: “Q. I show you this paper and 
ask you if this is any different from others that you signed? A. This 
is pretty crude. Most of them I have signed are drawn up a little 
more legibly. I just give it to him and ask him to sign wherever it is 
designated, and he would give it back to me, and if there were witnesses 
required I would take the paper, notarize it myself and bring it to 
two of the other tellers in my bank and ask them to sign it on my 
say-so, and then ask them to witness it. I have done that hundreds 
of times. Q. Was it your custom to bring the testator along with 
you, or did you have it signed right then, or after he had departed? 
A. While he was waiting; I had to give this back to him. Q. He was 
not brought into contact with the witnesses? A. No. That’s physi- 
cally impossible.” The attesting witnesses corroborated the notary 
to the extent that they frequently signed papers in the bank at the 
request of Matthew McManus, and that whenever they acted as wit- 
nesses to wills they signed their names within their respective teller’s 
cages, without ever having seen the testator in question. Like the wit- 
ness McManus, they, too, have completely forgotten the occurrence. 
One of the witnesses, it is true, admitted upon being pressed on the 
point, that he could not say that he did not see the testator, or that 
the testator did not personally publish the instrument to him nor 
request him to sign. But this admission is traceable to the fact that 
he has completely forgotten the occurrence. But attesting witnesses 
are certain, on the other hand, that they signed numerous instruments, 
and that they signed within their tellers’ cages at the request of the 
notary and without ever having seen the testator. The fact that the 
language of the propounded paper expresses deep solicitude and touch- 
ing paternal affection on the part of the testator for his four sons 
furnishes no justification for overlooking his utter failure to comply 
with the requirements of the statute. The incident, however, furnishes 
an example of the futility of avoiding the benefit of competent legal 
advice in connection with the disposition of one’s estate. I am satisfied 
that there was not a substantial compliance with the requirements of 
the statute in the execution of the propounded paper, and probate 
must therefore be denied. Submit decree accordingly. 


The New York statute, which must be observed if a will is 
to be validly executed, § 21 of the Decedent Estate Law, reads 
as follows: 
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§ 21. Manner of execution of will. Every last will and testament 
of real or personal property, or both, shall be executed and attested 
in the following manner: 

1. It shall be subscribed by the testator at the end of the will. 

2. Such subscription shall be made by the testator in the presence 
of each of the attesting witnesses, or shall be acknowledged by him, 
to have been so made, to each of the attesting witnesses. 

3. The testator, at the time of making such subscription, or at 
the time of acknowledging the same, shall declare the instrument so 
subscribed, to be his last will and testament. 

4. There shall be at least two attesting witnesses, each of whom 
shall sign his name as a witness, at the end of the will, at the request 
of the testator. 


SERRE, 
Liability for Money Lost by Bank’s Messenger 


In settling’a clearance balance between two banks, where 
the debtor bank delivers cash to the porter of the creditor bank, 
for transmission to the latter, the debtor bank makes the porter 
its agent; if the porter loses the money on the way to his bank 
the debtor bank must stand the loss. 

It was so held in the case of People’s National Bank v. 
Citizens’ Savings Bank, 38 S. W. Rep. (2d) 959, recently 
decided by the Court of Appeals of Kentucky. 

In this case the plaintiff, People’s Bank, sued the defend- 
ant, Citizens’ Bank, for $243.57, representing a balance in the 
plaintiff’s favor in the clearing between them on February 11, 
1930. The defense was that the amount had been paid to the 
plaintiff’s porter who was authorized to receive the same. The 
porter, it seems, while making a call on another bank on the 
way home, left the envelope containing the money on a table 
temporarily and the envelope disappeared. The court held 
that, under the circumstances, the porter was acting as the 
defendant’s agent and that his loss of the money was the 
defendant’s responsibility. A judgment in favor of the 
defendant given in the lower court was, therefore, reversed. 

A more detailed statement of the facts and the reasons for 
the decision will be found in the following paragraphs quoted 
from the Courts’ opinion: 

The evidence showed that it was the practice of the two banks to 


exchange daily the checks drawn upon the other and honored by them, 
respectively. During the day the difference in the clearings was paid 
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to the bank in whose favor the balance was found to be. This was 
usually done by delivering through its own messenger at the other bank 
the cash or a check for the amount. On a few occasions the Citizens’ 
Bank had sent the balance by Jim Jordan, the colored porter and 
messenger of the People’s National Bank, who happened to be con- 
venient. If the amount was about or above $100, a check was given 
him, and, if less, the money was sent. 

During the afternoon of February 11, 1930, Jordan vetuume two 
dishonored checks aggregating $8.35 to the Citizens’ Savings Bank 
for redemption. Cash for this sum and the day’s clearing balance in 
favor of the People’s National Bank ($243.57) was put in an envelope, 
with the amount and the name of the People’s National Bank written 
on it, and given to Jordan to be taken back to his bank. On the way 
Jordan lost the money, he says, by leaving it on a table in another bank 
where he had stopped. 

It does not appear that the People’s Bank ever authorized the 
delivery of the daily balance to its porter, but it raised no objection 
to the practice, except perhaps a year or more before this incident, 
when Jordan had misplaced for a short time a check delivered to him, 
the cashier of the People’s National Bank suggested to the cashier of 
the other institution that it was not very wise to send the checks by 
Jordan. 

The appellee relied upon a custom of using the appellant’s mes- 
senger in transmitting the daily balances as evidence of his authority 
to receive them. Unless he had that authority he was on this occasion 
the agent of the appellee. The burden, of course, rests on the one 
asserting the relation and extent of agency. Dodds v. Maryland 
Casualty Co., 166 Ky. 70, 178 S. W. 1134. Agency and scope of 
authority, actual or apparent, may be established by circumstances 
and practices. Seaboard Oil v. Huntsman, 196 Ky. 763, 245 
S. W. 860. A custom or business usage or course of dealing may be 
such a circumstance. 21 R. C. L. 855, 867; McAlister v. Tucker, 203 
Ky. 332, 262 S. W. 284. But before a custom or usage will be re- 
garded as affecting or as a part of a contract or transaction, it must 
be shown to have been uniformly observed. ‘A loose or variable prac- 
tice will not be allowed to control the rights of the parties nor will 
an alleged usage which leaves some material element to the discretion 
of the individual.” 17 C. J. 453. There was no evidence of a practice 
of transmitting more than $100 in actual money by Jordan. Had the 
practice sometimes observed of sending a check for the larger sum been 
followed, the parties could have protected themselves against loss. 
We do not regard the evidence sufficient to establish an implied 
authority to receive payment of the daily balance or to bar the appel- 
lant from denying that authority. 

No claim was made for the loss of the $8.35 representing the money 
delivered to Jordan in redemption of the dishonored checks which he 
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had been sent by his bank to collect. He was clearly its agent for 
that purpose. But he was not sent to the Citizens’ Savings Bank to 
get the daily balance of the clearing, and, when that bank delivered 
that money to him to be transmitted to the People’s National Bank, 
he clearly became the agent of the Citizens’ Savings Bank for that 
purpose. It was while so acting that he lost the money. 

The trial court should have rendered judgment in favor of the 
plaintiff. 

REECE 


Loss of Securities Covered by Insurance Policy 


When a broker delivers securities to a prospective customer 
and the latter absconds without paying for them the act con- 
stitutes larceny within the meaning of a policy of indemnity 
insurance and the loss is covered by the policy. 

This was decided by the New York Court of Appeals in 
the case of Hanson v. National Surety Co. on July 15, revers- 
ing the decision of the Appellate Division, published in the 
March, 1931, issue of the Banking Law Journal at page 238. 

The facts showed that the defendant company issued to 
the plaintiffs a policy insuring them against loss of property 
outside of their office “through larceny, whether common law 
or statutory, embezzlement, robbery, holdup or theft by any 
person whomsoever while the property is in transit . . . in the 
custody of any of the insured’s partners or any of the em- 
ployees or any messenger temporarily employed, or through 
negligence on the part of any such employee or messenger 
having custody of the property while in transit as aforesaid: 
such transit risk to begin immediately upon receipt of such 
property by the transporting employee or employees or partner 
or messenger temporarily employed and to end immediately 
upon delivery thereof at destination.” 

Baran & Co. agreed to purchase stocks of the value of 
$19,300 from the plaintiffs. The plaintiffs sent the stock to 
the purchaser by messenger, who delivered the stocks and took 
receipt for them reserving title in the plaintiffs until payment 
should be made. Baran & Co., however abandoned its office 
and absconded with the securities. 

It was held that the loss was due to larceny, that it occurred 
while the securities were in transit and before the transit risk 
was terminated by “delivery thereof at destinations” and that 
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the loss was, consequently, protected by the bond. In so hold- 
ing the court said: 


In Underwood v. Globe Indemnity Co. (245 N. X., 111) this court 
sustained a right of action under a similar, though not identical, bond 
of indemnity where a messenger, authorized to deliver securities upon 
receipt of a certified check, was induced by trick and device to deliver 
possession upon the receipt of a worthless piece of paper which was 
fraudulently given the appearance of a certified check. There the 
messenger was tricked into making a delivery not authorized by his 
principal. Here the messenger delivered the securities at their destina- 
tion in accordance with the instructions of the principal. Therefore, 
it is said, the transit risk was terminated by delivery of the securities 
at destination and the loss is excluded from the protection of the 
indemnity bond. 

The problem presented here is not whether the transit of the 
securities was terminated by delivery at destination, but whether the 
transit risk was terminated before the larceny was complete. Even at 
common law, “if a party fraudulently obtains possession of goods from 
the owner with intent at the time to convert them to his own use, and 
the owner does not part with the title, the offense is larceny” (Com- 
monwealth v. Lannon, 153 Mass., 287; see People v. Noblett, 244 N. Y., 
355). The original wrongful intent may be inferred from subsequent 
conduct (Commonwealth v. Rubin, 165 Mass., 453). Here we must 
assume that both before and at the time when the pretended purchaser 
obtained possession of the securities he had the fraudulent intent to 
convert them. Purchase and promise to pay and written receipt with 
reservation of title to the securities were all parts of a fraudulent 
device to obtain possession of the securities. The securities, while in 
the custody of the messenger, were in the possession of the plaintiffs. 
Possession was obtained from the plaintiffs by larceny. It is immate- 
rial whether the fraud was exercised upon the mind of the messenger, 
or upon the minds of those directing his actions. In either event the 
plaintiffs have been deprived of their property by larceny, and that 
larceny was consummated while the property was in the custody of 
their messenger, through a delivery obtained fraudlently and with 
intent to convert the property. It cannot be said that the larceny 
occurred after the messenger had ended the transit risk by delivery at 
destination, when that delivery was itself the consummation of a 
scheme to obtain possession with larcenous intent. The plain intent 
of the bond was to furnish protection against loss by larceny through 
a felonious taking of possession from the messenger. Such loss was 
incurred in this case, as in the Underwood case, though there the trick 
was practised upon the messenger, while here it was practised upon 
the messenger’s principal, who used the messenger only as an instrument 
to make a physical delivery of possession with reservation of title. 
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Trustee Not Liable in Retaining Corporate Stocks 
Under Provision in Will 


A trustee under a will is not responsible for a decline in the 
value of corporate stocks making up the trust fund where the 
will authorizes him to hold the stocks and the trustee is, at 
most, guilty of an error in judgment in not selling them. This 
is the holding of the New York Court of Appeals in a recent 
decision, Matter of Fulton Trust Co., Estate of Frederick H. 
Clark, handed down on July 15. This reverses the Appellate 
Division and the Surrogate’s Court of Westchester County. 
The latter decision, 242, N. Y. Supp. 210, was published in 
the July, 1930, issue of the Banking Law Journal, pp. 
495, 526. 

The facts showed that Frederick H. Clark, the testator, 
died on April 9, 1920. In his will he directed the executors, 
two individuals, to divide the residuary estate into nine equal 
parts and to deliver to the trustee named in the will, the Fulton 
Trust Company, four twenty-sevenths of the residuary estate 
in trust for the testator’s daughter, Elizabeth C. McCormack, 
the net income to be paid to her until she should arrive at the 
age of thirty-five, one-half of the principal to be paid to her 
at that time, the income of the balance to be paid to her during 
her life and the principal to go to her children, if any, upon her 
death. 

With reference to the retention of securities owned by the 
testator at the time of his death the will contained the follow- 
ing provision: 


Twelfth. I hereby authorize and empower my executors and 
trustees to continue all the investment of money in the securities made 
by me, and which shall come into their possession and control at my 
decease, without any personal liability for so doing, and in making 
division of my estate among the legatees and devisees as provided in 
this my will I authorize my executors and trustees to divide the securi- 
ties as far as practicable giving to each legatee the same proportion 
of each security, and not to require any one legatee to take his or her 
share in whole from any kind or class of securities. 


Among the securities turned over to the trustee were 1248 
shares of the common stock of the Cuban American Sugar Co., 
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of the par value of $10 per share and 296 shares of the common 
stock of the Guantanamo Sugar Co., having no par value. 

When the executors filed their account the Cuban Ameri- 
can stock was appraised, as of March 29, 1922, at $22 per share 
and the Guantanamo stock at $12.25. 

In the present accounting, instituted by Elizabeth Mc- 
Cormack, upon her arrival at the age of 35 years, the Cuban - 
American stock was valued at $7 per share and the Guan- 
tanamo stock at 50 cents. The surrogate determined that the 
trustee should have sold the Cuban stock in the month of 
September, 1927, when its value was $20 per share, and the 
Guantanamo in September, 1928, when its value was $5 per 
share. These valuations were based exclusively on current 
prices on the New York Stock Exchange. Having so found, 
the surrogate surcharged the accounts of the trustee with a 
loss of $16,224 on the Cuban American stock and a loss of 
$1,332 on the Guantanamo Sugar Company stock. 

The Court of Appeals, in reversing the lower courts and 
holding the trustee free from liability, finds that the worst that 
could be said of the trustee in holding on to the investments was 
that it was guilty of an error of judgment. 

The opinion of the court is published in full among the 
legal decisions in this issue. 





Libelous Statement in Will 


In a recent decision of the Court of Appeals of Georgia, 
Hendricks v. Citizens’ & Southern National Bank, as executor, 
158 S. E. Rep. 915, it was held that an action for damages 
for libel could be founded on a statement in a will to the effect 
that the testatrix did not recognize a named legatee as a 
“descendant of my blood.” 

The will provided for a cash legacy of $100 to be paid to 
the plaintiff, “the son of the divorced wife of my deceased 
son,” and declared: 

This limited provision of $100 is made in my will for such legatee 
for the reason that I do not recognize him as a grandson, descendant 


of my blood; and in no event shall he receive from my estate a greater 
amount than specified in this item of my will.” 
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In holding that the statement was libelous and that the 
plaintiff’s cause of action survived the testatrix’s death, the 
court said: 


The questions raised are discussed in the briefs of counsel with no 
small measure of care. All the law applicable has been ably presented, 
so that such independent investigation as we have been able to make 
has been without appreciable result. No case involving similar circum- 
stances has ever been before the appellate courts of this state, and 
we find only two reported decisions of other jurisdictions that are 
directly in point. 

As has been indicated, the defendant in error contends that, if 
there was a cause of action, it was abated by the death of the testatrix, 
and in support of that contention invokes the common law maxim actio 
personalis moritur cum persona. Among the decisions of the appellate 
courts of this state in which the maxim has been applied are cited 
Brawner v. Sterdevant, 9 Ga. 69; Alexander v. Dean, 157 Ga. 280, 
121 S. E. 238; Callaway v. Livingston, 28 Ga. App. 453, 111 S. E. 
742; Darnell v. Toney, 41 Ga. App. 673, 154 S. E. 379. 

Counsel for the plaintiff in error argues that, by reason of the 
exceptional and extraordinary nature of the case, the common-law 
maxim is not applicable, and cites cases decided by the courts of two 
other jurisdictions that have refused, in similar instances, to apply 
that rule. Gallagher’s Estate, 10 Pa. Dist. R. 733; Harris v. Nash- 
ville Trust Co., 128 Tenn. 573, 162 S. W. 584, 49 L. R. A. (N. S.) 
897, Ann. Cas. 1914C, 885. 

Upon consideration of the question, we find ourselves squarely 
facing a choice between two courses; on the one hand, the orthodox 
course of adhering strictly to the rigid rule of the common law, which 
in any case of the character of that before us would do violence to our 
innate sense of what is fair and right; or, on the other hand, of falling 
in line with the constantly changing concepts of the law and its admin- 
istration, by conforming with what appears to be a modern doctrine, 
“pure drawn from the fountains of justice.” In the instant case, not- 
withstanding our natural aversion to do anything in the nature of 
“judicial legislation,” we are impelled, in good conscience, to adopt 
the latter alternative. Though the doctrine that we have decided to 
follow, it is true, does not seem to be derived from any ancient legal 
lore, it has the merit, in our judgment, of being deep rooted in a moral 
source; and, at the least, appears to have become an established theory 
of the law of this country to the extent that the author of the title of 
Libel and Slander in Corpus Juris has deemed it proper to be incorpo- 
rated as part of its text (36 C. J. 1229, § 184) from which we quote 
as follows: “The probate of a will containing defamatory matter is 
a publication thereof creating a cause of action against the estate of 
the testator, which cause of action is considered to have accrued subse- 
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quent to the testator’s death; hence it is not abated by his death. 
The executor of the will, being in duty bound to probate it, is held 
not to be liable for the publication arising from the probate of the will. 
Where there has been a publication during the life of the testator by 
the dictation of the will to a stenographer, the probate of the will is 
considered a republication”—citing Gallagher’s Estate, 10 Pa. Dist. 
R. 733; Harris v. Nashville Trust Co., 128 Tenn. 573, 162 S. W. 584, 
49 L. R. A. (U.S.) 897, Ann Cas. 1914C, 885... . 

It is urged that the words used in the will, in the light of their 
context, are merely words of disinheritance and are not libelous per se. 
In our view, the words “descendant of my blood,” as employed by the 
testatrix in the instant case, were wholly unnecessary to the expression 
of her desire to disinherit an heir apparent. That desire on her part 
could as well and effectually have been accomplished without assigning 
any such reason for her action. Obviously, we think, this ground of 
the demurrer cannot be sustained, for the reason, if for no other, that 
the language thus employed in the will was not material to the accom- 
plishment of the purpose of the testatrix to so disinherit the heir. . . . 

She (the testatrix) knew when she executed her will that, unless 
she took some measure to prevent it, the instrument would be presented 
for probate and record. That was the very purpose of its formal execu- 
tion. The law presumes that one contemplates the natural conse- 
quences of his act, and upon that principle bases his legal responsi- 
bility. If the allegations of the petition are true, then to hold that 
the estate of the executrix is not answerable in law would be to say, 
in effect, that the wrong committed against the plaintiff is without 
remedy. This we are unwilling to hold. Indeed, it is not unimaginable 
that even in the orderly administration of the law there are circum- 
stances where it may be possible that pure logic must in some small 
measure yield to righteous indignation. 


REE, 


New Bank Robbery Insurance Policy 


The American Bankers Association’s new copyrighted 
Bank Burglary and Robbery Policy became available from 
more than seventy licensed underwriters on June 1, it is an- 
nounced by the Insurance Committee of the organization. The 
policy among other improvements broadens coverage of loss by 
damage and eliminates the exemption of the insuring company 
from liability if any employee of the bank was a party to the 
crime either as principal or an accessory, an advantage obtain- 
able previously only by an additional 20 per cent. of the pre- 
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mium charged to delete the exclusion by endorsement. The 
statement adds: 

“The definition of robbery has been changed to require a 
felonious ‘or’ forcible taking of property instead of a felonious 
‘and’ forcible taking. In the 1931 policy it is clear that 
violence need not be inflicted upon persons having ‘actual care 
and custody of the property,’ but the insurance applies if the 
person attacked has ‘care or custody of, or rightful access to 
the property.’ Any other overt felonious acts of which em- 
ployees are cognizant and in which violence is not inflicted or 
threatened are covered under both the old and new policies, 
provided such overt acts are not committed by an officer or 
employee of the bank.” It is pointed out that this proviso 
applies only to thefts directly committed by officers or em- 
ployees and has no bearing upon robberies in which violence is 
threatened or inflicted. 

Numerous other changes clarify or broaden the benefits 
of the insuring bank under this new contract. It is also pointed 
out by the bankers’ committee that the underwriters have 
agreed that after June 1 all policies written on the 1925 copy- 
righted form and unexpired on June 1 will be endorsed to con- 
form with the broader terms of the 1931 form, and that it is 
therefore important for all banks carrying the old form to con- 
sult their brokers so that the endorsement necessary to obtain 
this broader coverage will be attached to their policies. 

















Management of Decedents’ Estates 


Banks andTrust Companies as Executor, Administrator 
and Trustee Under Will 
By JOHN EDSON BRADY 


This is the sixteenth of a series oy articles which began in the May, 1930, issue 






§ 83. Liability for Losses Where Conduct of Business Not Author- 
ized. 

§ 84. Liability for Debts Where Conduct of Business Not Author- 
ized. 


§ 85. Liability Where Business Conducted with Authority. 
§ 86. Compensation for Carrying on Decedent’s Business. 


§ 83. Liability for Losses Where Conduct of Business Not Author- 
ized. The executor or administrator who continues the decedent’s busi- 
ness without authority by will or otherwise is looking for trouble. In 
many cases such a one has been held accountable for losses sustained 
though he acted in good faith and was not guilty even of poor judgment. 
On the other hand he will not be allowed to take the benefit of any- 
thing he may have made. Though his entire management shows a profit, 
he will still be liable for losses on particular transactions, such as un- 
collectible debts. 

Where an executor permitted the testator’s son to continue the 
testator’s business it was held that he was personally liable to creditors. 
Martin Bros. Co. v. Peterson, 38 N. D. 494, 162 N. W. Rep. 154. 

The testator owned a mercantile business in Newark, N. D. He 
named B. Gislason as his executor. Gislason lived in Minnesota, In- 
stead of closing out the business the executor allowed E. Peterson, the 
testator’s son, to continue it. And while the son was carrying on the 
business he purchased merchandise from the plaintiff. It was held 
that the executor was personally liable for the purchase price. 

Here the court said: ‘‘The evidence can leave no doubt in the mind 
of any person but that, because of family ties existing between ap- 
pellant (executor) and defendant (Peterson), and because of misplaced 
confidence which appellant had in the honesty and ability of Peterson, 
appellant failed to administer this estate and close up such mercantile 
business in accordance with the requirements of the law. Appellant 
was undoubtedly in ignorance of the personal liability that would result 
from his continuing such business, and there is no evidence that in the 
slightest degree tends to impugn the honesty of his purpose; he is 
merely the victim of misplaced confidence; but that, under the facts he 
is holden to respondent is beyond question.’’ 
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In another case, In re Kinreich’s Estate, 224 N. Y. Supp. 357, it 
appeared that the testator appointed his widow and one Turkus execu- 
trix and executor of his estate. He left a wax paper manufacturing 
business and the widow continued the business apparently with the con- 
sent but without the active co-operation of Turkus. This went on for 
two years and four months and until the concern went into bankruptcy. 
The court held that both representatives were liable for the losses sus- 
tained in the business, the court saying: ‘‘As to the liability of the 
testator’s widow, who qualified as executrix and actively managed the 
business, it clearly appears that, in the absence of any authority in the 
will, she must be held strictly accountable for the loss sustained in con- 
tinuing the business. . . . As Turkus was negligent in 
permitting Mrs. Kinreich to operate the business and conduct the estate 
as though it were her own personal affair, he is equally liable with her 
for the loss suffered by the legatees. . . . His duty, as the develop- 
ments show, was to insist that the business be sold or liquidated as soon 
as reasonably possible after testator’s death.’’ 

It has even been held that executors, who carried on the business of 
the testator without an order of court, and sold goods on time without 
security, for which they could not collect, were responsible for the loss 
resulting from such sales, even though other transactions turned out 
favorably so that the net profit of their continuance of the business 
showed a profit to the estate. Peterman v. U. S. Rubber Co., 221 IIl. 
581, 77 N. E. Rep. 1108. 

The decedent carried on an extensive business including, among 
other things, the manufacture and sale of bicycles. At the time of his 
death there were on hand a large number of bicycle frames, but the 
requisite wheels, tubing and rims were not in stock. So it was neces- 
sary to purchase material and put the bicycles in a marketable condition 
or sell them at a considerable sacrifice. The executors accordingly and 
merely for the purpose of winding up the business, purchased the 
requisite material and sold the finished product through the ordinary 
channels of trade. 

In doing this they acted upon the advice of reputable counsel and 
in entire good faith, adopting the course which they believed would be 
most advantageous to the creditors. While they did not obtain a court 
order, authorizing them to take this course, it appeared that the judge 
of the probate court was cognizant of what they were doing and thus 
tacitly approved. 

The net result of all of the sales made by the executors was larger 
than the amount which would have been received had the assets of the 
business been sold in the usual way. 

But it appeared that some of the sales were made by the executors 
on time without taking security. Of the sales thus made accounts to 
the amount of $4,055.12 proved uncollectible. And for this sum the 
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executors were held personally responsible. ‘‘There was no special 
excuse shown,”’ said the court, ‘‘for the sale of these goods on time 
without taking security. The fact that goods may be sold for more 
upon such terms than where sufficient security is exacted constitutes 
no excuse whatever. Even if the executors had been justified in con- 
tinuing the business without an order of court, for the purpose of clos- 
ing it out, it is certain that they acted without authority in selling the 
goods on time without taking security, and that they are responsible for 
any loss to the estate by reason of their delinquency in so doing.”’ 

In answer to the argument that, since the estate had benefited on the 
whole from the operations of the executors, they should not be held 
liable for losses on particular items, the court said: ‘‘The argument is 
fallacious in assuming that all the executors have to do, even where they 
act in disregard of the requirements of the statute, is to have a care for 
the general final result; that, if they sueceed in making something for 
the estate in part of the transaction, they may proceed negligently or 
unlawfully as to the other part without becoming responsible for losses, 
provided that the total profit in the outcome exceed the total losses. 
But this is an unwarranted assumption. It would be very unwise to re- 
lax the rule that, if the executors sell on time without taking security, 
they should be held responsible for the result. Even though the estate 
may have derived a profit from certain sales so made, this is no reason 
why the estate should be made to suffer corresponding loss on other 
sales. For these reasons the executors are properly chargeable with the 
item of $4,055.12.’’ 


§ 84. Liability for Debts Where Conduct of Business Not Author- 
ized. Where the business is carried on without proper authority the 
executor or administrator alone is liable for debts which have been in- 
curred. The creditors have no claim against the estate. 

The case of Donnelly v. Alden, 229 Mass. 109, 118 N. E. Rep. 298, 
is an illustration. The testator left his estate to his wife, son and 
daughter in trust, to pay the income to the wife during her lifetime, 
after her death to the son and daughter, and after the death of the sur- 
vivor of them, to pay the principal of the estate to their children. 

Among the assets of the estate were two retail shoe stores in Lynn, 
Mass., which the testator had operated during his lifetime. The son 
told a firm of shoe manufacturers, of which the testator had been a 
customer, that he and his mother had inherited the stores and that 
they would continue the business without change. Relying on this the 
firm continued to ship shoes to the stores. 

In the course of conducting the stores the son became indebted to 
the firm in the sum of $4,500, and to secure the firm he and his mother, 
purporting to act in the capacity of trustees, executed a mortgage for 
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$4,500 on real property belonging to the estate, running to a member 
of the firm. 

At this time the grandchildren of the testator, who were eventually 
to receive the principal of the estate, were minors. Their guardian, 
subsequently appointed, brought a proceeding to have the mortgage 
canceled and it was held that she was entitled to this relief. 

It was also held that the firm had no claim against the estate for the 
goods sold and for which it had not been paid. The firm had no right 
to rely on the statement of the son. It was chargeable with knowledge 
of what the probate records would have disclosed. An examination of 
those records would have shown that the executors had no authority to 
continue the business. They would also have shown that the persons 
ultimately entitled to the estate were minors for whom, at that time, no 
tinue the business. 
guardian had been appointed. This would have indicated that the 
parties in interest were not capable of authorizing the executors to con- 

‘‘They ought to have inspected the probate records,’’ said the court, 
‘‘but they never did. . . . Ignorance of the law is no excuse in this 
respect. The inaccurate or deceitful statement of Francis (the testator’s 
son) in this regard cannot affect the rights of the minor beneficiaries 
under the will. It confers no rights upon the firm as against them or 
as against the trust property in which they have an interest.’’ 

In Tennessee Chemical Co. v. Jones, Ga., 154 S. E. Rep. 791, it was 
held that an executor, who was not authorized by the will to carry on 
the testator’s farming business could not bind the estate on notes signed 
by him as executor and given for fertilizer to be used on the farm, the 
court saying: ‘‘We have a statute which imposes control upon executors, 
administrators, guardians and trustees as to the indebtedness which 
they are permitted to make; and only when authority is given executors 
by the will which they are to administer, or trustees by the instru- 
ment of trust, are they authorized to depart from the restrictions of 
the statute.’’ 


§ 85. Liability Where Business Conducted with Authority. Author- 
ity to carry on a business conferred by a will or otherwise does not ab- 
solve an executor or administrator from all liability. He is naturally 
liable for the results of his negligence; and, by the weight of authority, 
a fiduciary, though conducting a business pursuant to a court order, 
elause in the will, or other authority, is individually liable for any in- 
debtedness incurred. He is entitled, however, to be indemnified by the 
estate. 


In such cases, that is where the business is being conducted with au- 
thority, only such assets of the estate as are invested in the business of 
the decedent at the time of his death can be considered as trade assets 
and, in the absence of some clear authority in the will the other prop- 





TT Ce 














THE BANKING LAW JOURNAL 691 


erty of the estate cannot be subjected to the risks of trade or be made 
liable for the debts contracted by the representative in carrying on the 
business. 24 Corpus Juris 60. 

In Frey v. Eisenhardt, 116 Mich. 160, 74 N. W. Rep. 501, a brewery 
owned by two brothers as partners, who died about the same time, was 
run jointly by the executor and administrator of the two estates for 
about four years when one administrator was appointed for both es- 
tates. At this time the assets of the business were worth about $60,000 
and the liabilities $13,000, leaving a surplus of some $47,000. The new 
administrator continued the business for another two years, when it was 
sold for $18,000, a sum not sufficient to pay the existing liabilities. It 
was held that the owners of claims incurred after the death of the part- 
ners, in connection with the brewery business could reach only the trade 
assets and were not entitled to be paid out of the general assets of the 
estate. 

Where an executor or administrator is properly authorized to carry 
on the decedent’s business, he will not be liable to the beneficiaries for 
losses sustained provided the business is prudently and properly con- 
ducted. 


§ 86. Compensation for Carrying on Decedent’s Business. Where 
an executor or administrator continues the operation of a business left 
by the decedent, without being properly authorized, he will be allowed 
no extra compensation therefor, even though his operations have re- 
sulted in a profit to the estate. 

In one case the executor carried on the decedent’s business, which 
was that of dealing in certain merchandise under patents owned by 
the decedent, with the idea of continuing until a purchaser could be 
found upon what he considered favorable terms. He carried the busi- 
ness on for over a year and on his accounting showed a net profit of 
$2,764.31. One of the disbursements was $3,071.95, paid to himself as 
compensation for his services. 

In holding that he was not entitled to retain this sum the court said: 
“Tt is manifest that Peck’s (the administrator’s) continuing the busi- 
ness has worked a decided advantage to the estate and that he entered 
upon such work in order that the estate might be so advantaged; and it 
seems to be an ungracious objection on the part of the beneficiaries that 
will deprive him of all compensation for the services that have so re- 
sulted. But it is presented to us as a question of law merely and we 
may not swerve from well-established, and, in their general application, 
just and equitable, principles, because in this case it seems to impose a 
hardship upon the trustee for a well intended act.’’ In re Peck, 80 
N. Y. Supp. 76. 

Even where the will directs the continuance of the business the ex- 
ecutor’s request for extra compensation may be refused. 
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In a New York case, In re Kempf’s Will, 107 N. Y. Supp. 227, it 
appeared that the will directed that the business be continued, but made 
no provision for extra compensation to the executors. However, the 
surrogate allowed one of the executors extra compensation for his serv- 
ices in carrying on the business. 

This was reversed on appeal. Judge Gaynor, who wrote the opinion 
of the court, pointed out that at common law executors and adminis- 
trators were not entitled to any compensation for their services, and 
that it remained this way in New York until 1817, when the Legislature 
authorized ‘‘a reasonable allowance to them for their services.’’ 

“It follows,’’ reads the opinion, ‘‘that the statute compensation is 
all that an executor or administrator may be paid for his services. 
There can be no exception to this rule. If he be allowed compensation 
out of the estate of the deceased other than that fixed by the statute, 
it cannot be for services in his office, but only for something he has done 
apart from and entirely outside of his office, i. e., as an individual and 
not as an executor or administrator. . . . In the case before us it 
would be agreeable to justice to allow the executor the extra compensa- 
tion but, as is often the case, though justice demand policy forbids. 
It is of great importance that this rule be not departed from. Once 
relaxed, the asking and giving of extra compensation would grow apace 
and become an intolerable abuse.’’ 

In a New Jersey case the court said: ‘‘ Where an executor continues 
the business of the testator under authority of the will, or merely for 
the purpose of winding up the business, his compensation for this service 
is ineluded in his commissions as executor, and the basis for fixing com- 
missions is not the gross receipts or expenses of the business, but the 
net income and the amount by which this increases the corpus of the 
fund and cannot include a charge for services in continuing the busi- 
ness.’’ Gilligan v. Daly, 79 N. J. Eq. 36, 80 Atl. Rep. 994. 

However, in a Washington decision, In re Austin’s Estate, 261 Pac. 
Rep. 130, referred to in § 81, it was held that the district court had 
power to authorize an executor to continue a retail business and to 
allow the executor a fee for his extra services in connection therewith. 


(To be continued) 


















Banking Decisions 


In this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 


NOTE BARRED BY STATUTE OF LIMITATIONS 
—NOTICE OF PROTEST 





Madison County Trust & Deposit Co. v. Smith, New York Supreme 
Court, 249 N. Y. Supp. 410 





Failure to give notice of dishonor to one of the indorsers of a 
note does not release him where it appears that the parties to the 
note had agreed among themselves that all should be equally bound, 
thus making him in effect primarily liable and therefore not entitled 
to notice of dishonor. 

The fact that one comaker of a note makes a payment thereon 
does not start the Statute of Limitations running again so far as his 
comakers are concerned. 


Action by the Madison County Trust & Deposit Company against 
Ray B. Smith and others. 

Complaint dismissed. 

Hinman, Howard & Kattell, of Binghampton (Edward A. Kiley, of 
Oneida, of counsel), for plaintiff. 

Matterson, Quinn, Higgins & Tormey, of Syracuse, for defendant 
Ina L. Miller. 

Mandel Weisberg, of Syracuse, for defendant Charles M. Bedell. 


Wilbur, Winslow & Bennison, of Frankfort, for defendant H. Sey- 
mour Getman. 


RHODES, J.—This action is brought to recover the balance due on 
a promissory note dated March 7, 1910, in form signed by the defendant 
Ray B. Smith and indorsed by the individual defendants above named 
and by the deceased persons whose representatives are defendants 
herein. The balance unpaid on the note is the sum of $4,487.89, with 
interest to the date of trial amounting to $1,061.56. The defenses inter- 
posed by the various defendants will be discussed hereafter. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 838, 1139. 
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In 1919 the signers of the note, with others, were endeavoring to 
organize the Excelsior Insurance Company, and were required by the 
insurance department to have on hand the sum of $300,000 before per- 
mitting it to commence business. Having only $260,000, it was arranged 
to borrow $40,000 by the giving of two notes to be signed by the parties 
interested. One-half of the money was borrowed of the Third National 
Bank of Syracuse and a note for $20,000 given therefor. The other 
note of $20,000 was given to the plaintiff, which discounted it and placed 
the proceeds to the credit of the Excelsior Insurance Company. This 
is the note now in suit. Before the notes were signed, various meetings 
of the organizers of the company had been held and an agreement 
reached that the organizers should sign the notes; that stock of the 
company was to be set aside, placed in trust with said defendants Smith 
and one William T. Klink, which was to be sold and the proceeds applied 
upon the notes. Pursuant to this arrangement, portions of the stock 
were sold from time to time by the defendant Smith and the proceeds 
thus applied. The last payment established as having been made by him 
on the note in question was in July, 1924. Very shortly thereafter, and 
in the same month, the affairs of the company were taken over by the 
insurance department, and on July 22, 1924, a committee was appointed 
to wind up the affairs of the corporation. Certain payments were there- 
after made, the last being on March 8, 1928, but it does not clearly ap- 
pear whether or not they were made by the defendant Smith out of the 
proceeds of the sale of the stock in question. This action was com- 
menced in August, 1929. 

The defense is interposed that the note in question never had a valid 
inception, for the reason that a condition was attached to its delivery 
that it should be signed by those who did sign it and also by James H. 
Brown, who was president of the plaintiff, and by James Moore, who 
was vice-president of the plaintiff and one of its attorneys. The latter 
two did sign the note given to the Third National Bank of Syracuse 
above referred to, but did not sign the note in suit. I do not think the 
facts establish any such agreement. Even if it be assumed that a con- 
dition was attached to the delivery of the note, there is no proof to 
charge the plaintiff with notice thereof. It is true that Brown, the 
president of plaintiff, had knowledge of the facts, and presumptively 
Moore also had such knowledge, but the knowledge of these officers of 
the plaintiff is not imputable to the plaintiff under the circumstances. 
See Merchants’ National Bank of Gardner v. Clark, 139 N. Y. 314, 34 
N. E. 910, 36 Am. St. Rep. 710; Casco National Bank of Portland v. 
Clark, 139 N. Y. 307, 34 N. E. 908, 36 Am. St. Rep. 705; Corrigan v. 
Bobbs-Merrill Co., 228 N. Y. 58, 126 N. E. 260, 10 A. L. R. 662; Presi- 
dent, etc., of Westfield Bank v. Cornen, 37 N. Y. 320, 93 Am. Dee. 573; 
Title Guarantee & Trust Co. v. Pam, 192 App. Div. 268, 344, 182 N. Y. 
S. 824; Atlantic State Bank of City of Brooklyn v. Savery, 82 N. Y. 
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291; Rockey River Development Co. v. German American Brewing Co., 
193 App. Div. 197, 184 N. Y. S. 155, affd., 230 N. Y. 590, 130 N. E. 906. 

Neither do I think the defense is tenable to the effect that due notice 
of protest was not given to Mr. Miller or to the representatitve of his 
estate. The proof is that the parties agreed that all should be equally 
liable. Therefore each was a principal standing in the relation of a 
maker. It was objected upon the trial that evidence of conversations 
or transactions tending to establish this agreement were not competent 
under section 347 of the Civil Practice Act as against the estate of Mr. 
Miller, deceased. The objection to some of this testimony was sustained 
as against the executrix of Mr. Miller. However, I think sufficient 
evidence is in the record to establish, even as against him, that the 
parties contemplated each should be equally liable. At least for the 
purpose of this discussion I shall assume that he was in the same ecate- 
gory as the other signers, and therefore, being a principal, no notice of 
protest was necessary. See Union Bank of Brooklyn v. Sullivan, 214 
N. Y. 332, 108 N. E. 558, also Negotiable Instruments Law, § 130. 

To my mind a more serious question is raised by the defense of the 
statute of limitations which has been interposed by the defendants 
Miller, Bedell, and Getman. The answer depends upon whether or not 
the act of the defendant Smith in making payments on the note is to 
be regarded as implying a new promise made in behalf of the ones 
sought to be held liable, and with their authority. See Brooklyn Bank 
v. Barnaby, 197 N. Y. 210, 90 N. E. 834, 27 L. R. A. (N. 8S.) 843; Van 
Keuren v. Parmelee, 2 N. Y. 523, 51 Am. Dec. 322; Hoover v. Hubbard, 
202 N. Y. 289, 95 N. E. 702; Shoemaker v. Benedict, 11 N. Y. 176, 62 
Am. Dee. 96; Winchell v. Hicks, 18 N. Y. 558; Harper v. Fairley, 53 
N. Y. 442. 

In Pickett v. Leonard, 34 N. Y. 175, a note was given by a partner- 
ship in favor of the plaintiff. Thereafter the firm made a general 
assignment for the benefit of their creditors authorizing the assignee 
out of the property assigned to make pro rata payments on the debts 
of the partnership. The assignee made payments upon the note in ques- 
tion, and it was sought by the holder thereof to collect the balance in an 
action brought against the surviving partner on the theory that the 
payment made by the assignee extend¢d the time within which the action 
might be brought. It was held that the action was barred by the statute. 
The court called attention to the fact that the purpose of the assignment 
was to devote all the property then owned by the firm to the payment 
of their debts, and that the direction to that effect did not carry with 
it the authority to renew or extend debts, that, if the assignee realized 
nothing, he could pay nothing, and that, whenever the assigned prop- 
erty was converted into money and applied to the payment of the debts, 
the functions of the assignee terminated, and that the assignee had no 
authority by promise, express or implied, to bind the assignors to pay 
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the balance of the debt remaining unpaid after applying the assets thus 
assigned. 

It seems to me that the above case is very similar in principle to the 
ease at bar. In the present case the defendant Smith received certain 
property for the purpose of selling it and applying the proceeds on the 
note in question. This was as far as his authority extended. He had no 
authority to pledge payment out of the remaining property of any other 
signers of the note. 

Under the rule established by the authorities, it seems to me that the 
payments made were not sufficient to take the case out of the statute, 
and that therefore the action is barred. If I am correct in these con- 
clusions, the complaint should be dismissed, with costs. 


PAYMENT OF CHECK WHILE BANK 
INSOLVENT 





McCallum v. Twiggs County Bank, Supreme Court of Georgia, 158 
S. E. Rep. 302 





The payment of a check for the total amount of a deposit, in 
the regular course of business on the last day on which a bank re- 
mains open for business, is not void under section 46, article 19, of 
the Georgia Banking Act, providing that transfers or payments 
made by a bank within three months of its failure, with a view to 
prevent the application of the bank’s assets in the manner prescribed 
by law, or with the view of giving a depositor preference over other 
creditors shall be null and void unless it appears that such a pre- 
vention of application of assets or such a preference was in fact 
intended. 


Suit by the Twiggs County Bank, by A. B. Mobley, superintendent, 
ete., against J. A. McCallum. Judgment for defendant was reversed 
by the Court of Appeals (39 Ga. App. 306, 147 S. E. 129), and de- 
fendant brings certiorari. 

Reversed. 

J. D. Shannon, of Jeffersonville, and L. D. Moore, of Macon, for 
plaintiff in error. 

Jones, Jones, Johnston & Russell, of Macon, for defendant in error. 


RUSSELL, C. J.—On July 14, 1926, while the Twiggs County Bank 
(a banking corporation under the laws of Georgia) was open and trans- 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 140. 





at 








THE BANKING LAW JOURNAL 697 


acting business, one of its depositors, J. A. McCallum, who had on de- 
posit $860, withdrew that amount from the bank by check. On the same 
day the institution was closed and taken in charge by the superintendent 
of banks. Suit was instituted by the bank, through the superintendent 
of banks in charge thereof, to recover this amount from McCallum, as 
withdrawn at a time when the bank was insolvent, and with a view of 
preventing application of its assets in the manner prescribed in the 
banking laws, or with a view of giving a preference to one creditor over 
another. It was alleged that ‘‘the assets of said bank, together with the 
assessment made upon its stockholders, will not be sufficient to pay the 
creditors and depositors in full, and the payment of the said money to 
the said J. A. McCallum thus gave a preference to the said J. A. Me- 
Callum over its other creditors.’’ The defendant demurred generally, 
because the petition set forth no cause of action in the plaintiff; because 
the facts alleged did not entitle plaintiff to recover; and because there 
was no allegation of any acts on part of the bank, or circumstances, 
showing an intent by the bank to create a preference in favor of the 
defendant, and no allegation of knowledge on part of defendant of in- 
solvency of the bank. The judge sustained the general demurrer and 
dismissed the petition, and the plaintiff excepted. The Court of Ap- 
peals, 39 Ga. App. 306, 147 S. E. 129, reversed the judgment, ruling 
as follows: ‘‘Section 2360 of the Civil Code of 1910 is superseded by 
article 19, § 46, of the Banking Act, approved August 16, 1919 (Ga. L. 
1919, p. 135 et seq.). Under this section of the Banking Act the pay- 
ment by the bank of money which is on general deposit to the depositor 
is the payment of assets of the bank to a creditor; and when made after 
the insolvency of the bank, and with a view by the bank of preventing 
the application of the assets in the manner prescribed by the banking 
act, or with a view by the bank of preferring the depositor over other 
creditors, the payment is, under the terms of the act, ‘null and void,’ 
provided the payment is made within three months prior to the failure 
of the bank. It is not essential to the invalidity of the payment that at 
the time of payment the depositor to whom the money is paid shall have 
knowledge that the bank is insolvent.’’ 

In the petition for certiorari, complaint is made of various state- 
ments made in the opinion of the Court of Appeals; but the concluding 
division of the petition avers that the real question involved is this: 
‘‘Can a payment made to a depositor of the bank while its doors are 
open and made in the ordinary course of its business be recovered back 
at the suit of the bank (through the superintendent of banks), unless it 
be shown that the customer of the bank at the time of the payment had 
knowledge of the insolvency of the bank, and knew that it was the pur- 
pose of the bank to create a preference by paying his check?’’ It is un- 
necessary to set out and treat separately the several errors complained 
of; the question to be decided consisting only of the correctness of the 
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construction of article 19, section 46, of the Banking Act of 1919, p. 
210, by the Court of Appeals in the case before us. 

Section 46 of article 19 of ‘‘An Act to regulate banking in the State 
of Georgia; to create the Department of Banking . . .; to provide 
penalties for the violations of laws with reference to banking and the 
banking business; and for other purposes,’’ is as follows: ‘‘ All transfers 
of notes, bonds, bills of exchange, or other evidences of debt owing to 
any bank, or deposits to its credit; all assignments, mortgages, convey- 
ances or liens; all judgments or decrees suffered or permitted against it; 
all deposits of money, bills or other valuable things for its use, or for 
the use of its stockholders or creditors; and all payments of money, 
either after insolvency or in contemplation of insolvency, with a view 
to prevent application of its assets in the manner prescribed in this Act, 
or with a view to the preference of one creditor over another, shall be 
null and void, provided such acts enumerated were committed within 
three months prior to the failure of such bank.”’ 

It will be noted that the provisions of section 46 do not apply to any 
of the acts enumerated, unless such acts were committed within three 
months before the failure of the bank. From the petition in the present 
case it appears that the payment to McCallum was on the last day in 
which the bank did business as such, and therefore the superintendent 


of banks may be entitled to recover if the bank paid McCallum ‘‘after 


‘é 


or in contemplation of insolvency.’’ We use the words ‘‘may be”’ in- 
tentionally, because ordinarily neither the bank nor its legal representa- 
tive would be entitled to sue a depositor who is a creditor, and thus as a 
debtor recover money which the creditor, as a depositor, had a right to 
demand and collect from a bank at his pleasure. Such an action is 
authorized by the banking act only for the reason that the General 
Assembly, in the passage of the Banking Act of 1919, deemed it neces- 
sary for the protection of the general public, as well as those engaged in 
the banking business, to enact section 46, which we have quoted above. 
To say that one who merely, for reasons of convenience and safety, 
casually places his money without any benefit to himself other than those 
referred to, in the custody of a banking association, which thereafter 
receives all the benefits of the deposit until it is withdrawn, and there- 
after such depositor, with no knowledge of the insolvency of the bank, 
withdraws all or some portion of his deposit to meet his own needs or 
to carry on some business undertaking, shall thereafter be required to 
repay the amount which he was entitled to withdraw, would naturally 
expose the depositor to such hazard as that a cautious citizen would 
cease to deposit in any bank unless he had personal knowledge of its 
actual condition. For this reason, among others no doubt, payments of 
money upon checks of depositors, even if such payments are made within 
three months prior to the failure of such bank, are not ‘‘null and void’’ 
unless such payments are made ‘‘with a view to prevent the application 
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of its assets in the manner prescribed in the Banking Act of 1919, or 
with a view to the preference of one creditor over another.’’ This being 
true, the petition in this case alleged that the payment of the check 
drawn by McCallum was made with a view to prevent the application 
of the bank’s assets in the manner prescribed in the banking law, or 
with a view of giving a preference of one creditor over another. It is 
plain that these statements, without explanatory statements of facts, are 
mere conclusions of the pleader, unless such facts are stated as will 
enable the court and jury to determine whether or not the payment was 
made for the purposes indicated in the banking act. For this reason, 
no doubt, it is stated in the seventh paragraph of the petition that ‘‘the 
assets of said bank, together with the assessment made upon its stock- 
holders, will not be sufficient to pay the creditors and depositors in full, 
and the payment of the said money to the said J. A. McCallum thus 
gave a preference to the said J. A. McCallum over its other ereditors.’’ 
Conceding that the statement of this paragraph is the truth, as we must 
do upon demurrer, the mere fact that the effect of the payment of the 
check was to make a preference in favor of McCallum over other credi- 
tors, does not show that the payment was made with a view of effecting 
the result which the plaintiff alleges. In other words, the facts must 
show that either the debtor bank or the creditor who by check withdrew 
his deposit, or both of them (the creditor being McCallum in this in- 
stance), intended that this payment should give McCallum a preference 
over other creditors of the bank. Certainly, if neither the payee nor 
the payer of the check intended to work a preference, and an innocent 
depositor, moreover, asked for his money without the slightest intention 
of preventing the application of the assets of the bank as provided for 
insolvent banks, the transaction would be valid as to him. 

This court has several times alluded to the similarity between the 
Banking Act of 1919 and the National Banking Act (12 USCA § 21 et 
seq.), and has several times construed our banking act in accordance 
with the construction placed upon the national banking act by the Fed- 
eral court. In McDonald v. Chemical National Bank, 174 U. S. 610, 
19 S. Ct. 787, 790, 43 L. Ed. 1106, the Supreme Court of the United 
States had before it the question as to payments made by a bank while 
still open for business, and ruled that, though such bank was insolvent, 
the payments were not made in contemplation of insolvency or with a 
view to prefer the payee. In that case a receiver was appointed for the 
Capital National Bank of Lincoln, Neb., and, just as the superintendent 
of banks has done in the present instance, this receiver sued the 
Chemical National Bank of New York to recover certain payments which 
had been made by the Capital National Bank to the Chemical National 
Bank after the insolvency of the Capital National Bank. The cireuit 
court dismissed the bill of complaint, and an appeal was taken to the 
Supreme Court of the United States. Section 46 of article 19 of the 
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Banking Act of 1919 is practically a copy of section 5242 of the Revised 
Statutes of the United States (12 USCA § 91), so adjusted as to con- 
form to the differences between the national banking system and a state 
banking system. The section of the Revised Statutes is as follows: ‘‘ All 
transfers of the notes, bonds, bills of exchange, or other evidences of 
debt owing to any national banking association, or of deposits to its 
credit ; all assignments of mortgages, sureties on real estate, or of judg- 
ment or decrees in its favor; all deposits of money, bullion, or other 
valuable thing for its use, or for the use of any of its shareholders or 
creditors; and all payments of money to either, made after the commis- 
sion of an act of insolvency, or in contemplation thereof, made with a 
view to prevent the application of its assets in the manner prescribed 
by this chapter, or with a view to the preference of one creditor to an- 
other, except in payment of its circulating notes, shall be utterly null 
and void; and no attachment, injunction or execution, shall be issued 
against such association or its property before final judgment in any 
suit, action, or proceeding, in any State, county or municipal court.’’ 
It will be noted that ‘‘all payments of money . . . made with a 
view to prevent the application of its assets in the manner prescribed 
by this chapter, or with a view to the preference of one creditor to an- 
other, . . . shall be utterly null and void,’’ is practically followed 
in section 46 of the Georgia Banking Act of 1919. The Supreme Court 
of the United States held that whether there was or was not an inten- 
tion (‘‘with a view’’) to prevent the application of its assets as pre- 
scribed by law, or to prefer one creditor to another, was an all-important 
matter. It further held that unless payments were made with the inten- 
tion inhibited by law to wit, to prevent the lawful application of the 
assets of an insolvent bank, or with a view to working a preference, the 
payment was not null and void and therefore not recoverable in an 
action brought by the receiver of the Capital National Bank, or in this 
state by the superintendent of banks. In the opinion in the McDonald 
Case it was held that a finding that the payments and remittances made 
to the Chemical National Bank on the dates mentioned were made in 
contemplation of insolvency, and with an intent to prefer that bank, 
could not be based ‘‘on the mere allegation that the Capital National 
Bank was actually insolvent, and that its insolvency must have been 
known to its officers. It is matter of common knowledge that banks and 
other corporations continue, in many instances, to do their regular and 
ordinary business for long periods, though in a condition of actual in- 
solvency, as disclosed by subsequent events. It cannot surely be said 
that all payments made in the due course of business in such cases are 
to be deemed to be made in contemplation of insolvency, or with a view 
to prefer one creditor to another. There is often the hope that, if only 
the credit of the bank ean be kept up by continuing its ordinary busi- 
ness and by avoiding any act of insolvency, affairs may take a favorable 
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turn, and thus suspension of payments and of business be avoided. 

And the evidence fails to disclose any intention or expectation 
on the part of its officers to presently suspend business. It rather shows 
that, up to the last, the operations of the bank, and its transactions with 
the Chemical National Bank, were conducted in the usual manner. It 
may be that those of its officers who knew its real condition must have 
dreaded an ultimate catastrophe, but there is nothing to justify the 
inference that the particular payments in question were made in con- 
templation of insolvency, or with a view to prefer the defendant bank. 
The Chemical National Bank was no more preferred by these remit- 
tances several days before suspension than were the depositors whose 
checks were paid an hour before the doors were closed. . . . The 
view of the courts below was that these payments and remittances were 
not made in contemplation of insolvency, or with a view to prefer the | 
Chemical National Bank, and our examination of the evidence has led 
us to the same conclusion.’’ We deem the principle ruled in the deci- 
sion of the Supreme Court in the McDonald Case to be correct and con- 
trolling in the case at bar. Therefore we are of the opinion that the 
judge of the trial court correctly dismissed the case in the superior 
court, and that the Court of Appeals erred in reversing his judgment. 

Judgment reversed. 


NEGOTIABILITY OF TRADE ACCEPTANCE 





Aetna Investment Corporation v. Shuman’s Studio, Supreme Court of 
Rhode Island, 154 Atl. Rep. 271 





The negotiability of a trade acceptance is not destroyed by the 
following clause: 

‘This obligation is assumed by the drawer in consideration of 
the benefits which may flow from the expenditure of a fund built 
from this and similar contributions, promises and agreements mutu- 
ally made by others throughout the country which fund is to be 
employed in conducting a nation wide campaign to advertise and 
further the interests of those engaged in the photographie indus- 
try. i 


Action by Aetna Investment Corporation against Shuman’s Studio. 
Verdict was directed for plaintiff, and defendant brings exception. Ex- 
ception overruled. 


Francis J. O’Brien, of Providence, for plaintiff. 
George Helford, of New Bedford, Mass., for defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1275. 
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RATHBUN, J.—This is an action in assumpsit on six trade accept- 
ances, that is, bills drawn by the defendant, containing a statement of 
the transaction giving rise to the instruments. The case is before us on 
the defendant’s exception to the ruling directing a verdict for the plain- 
tiff for the face value of the drafts, plus interest. 

The six instruments formed a series of bills of exchange, called 
drafts, payable at intervals of six months. Except as to amount and 
date of payment the other drafts are identical with the one first due, 
the material language of which is as follows: 


*‘Lineoln Trust Co., 
‘“‘Name of Payor’s Bank. 
‘*Providence, R. I. 

‘*Pay, Dec. 15, 1927 to the order of The National Advertising Fund 
of the Photographers Association of America, at The Peoples State 
Bank, Indianapolis, Twenty Five Dollars, ($25.00). 

‘‘This obligation is assumed by the drawer in consideration of the 
benefits which may flow from the expenditure of a fund built from this 
and similar contributions, promises and agreements mutually made by 
others throughout the country which fund is to be employed in con- 
ducting a nation wide campaign to advertise and further the interests 
of those engaged in the photographic industry. 

‘Obligation accepted by: The Photographers Association of America. 

‘*Signed] Albert J. Shuman 
*‘Name of Payor.”’ 


It appears that the Lincoln Trust Company is not the drawee, but 
merely the bank where the drawer keeps his funds; and that the drafts 
were accepted by the Photographers’ Association of America before they 
were signed by the drawer. See section 144, chap. 227, Gen. Laws 1923. 

On June 15, 1927, before the earliest maturing draft became due, all 
of said drafts were sold by the payee for a valuable consideration to the 
plaintiff, which contends that it is entitled to the rights of a holder in 
due course. The question is whether the drafts are unnegotiable by 
reason of language therein stating the transaction which gave rise to 
the instruments. 

The defendant’s contention is that the promise to pay is conditional, 
and therefore that the drafts are unnegotiable. 

Section 9 of chapter 227, Gen. Laws 1923, provides that: ‘‘An un- 
qualified order or promise to pay is unconditional within the meaning 
of this chapter, though coupled with: . . . A statement of the 
transaction which gives rise to the instrument.’’ 

The order to pay was unqualified; we find nothing in the language 
of the instruments tending to show that payment was dependent upon 
any contingency. For authorities holding similar instruments nego- 
tiable, see 37 Yale Law Journal, 382; 5 Uniform Laws Ann. 22. 

For the purpose of completing the record the defendant was per- 
mitted to testify that at the time of the signing of the instruments the 
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payee’s agent orally promised that a portion of the advertising would 
be in local papers. This testimony was stricken out before the ruling 
directing a verdict for the plaintiff. 

There was no evidence that the plaintiff before purchasing had 
knowledge of such oral agreement, and the testimony to the effect that 
the plaintiff was a holder in due course was undisputed. 

The defendant’s exception is overruled, and the ease is remitted to 
the superior court for the entry of judgment on the verdict as directed. 


FAILURE OF BANK WITHOUT REMITTING 
MONEY TO DEPOSITOR 





Council v. Planters’ Bank of Americus, Court of Appeals of Georgia, 
158 S. E. Rep. 337 





The plaintiff made a deposit in the defendant bank, drew a check 
to the bank’s order and delivered to the bank instructions to remit 
the amount to a party in New York. The bank failed eight days 
later without having remitted. It was held that the plaintiff was 
not entitled to a preference in payment over other depositors or 
creditors. 


Action by J. M. Council against the Planters’ Bank of Americus 
and others. Judgment for defendants, and plaintiff brings error. 

Affirmed. 

John A. Fort, of Americus, for plaintiff in error. 

Stephen Pace, of Americus, for defendant in error. 


BLOODWORTH, J—J. M. Council brought suit against the 
Planters’ Bank of Americus, Ga., and alleged: ‘‘Your petitioner shows 
that on November 27, 1928, he deposited in said bank a sum of money 
in excess of $500, and on said date drew his check for $500, payable 
to the order of said bank, and then and there instructed said bank to 
remit the sum of $500, proceeds of said check to petitioner’s agents in 
New York, to wit: Wm. W. Cohen & Co. 3. Said bank accepted said 
check as payment to it of $500 and agreed to act as petitioner’s agent 
in transmitting said sum of Wm. W. Cohen & Co., the bank acting 
through its president, L. G. Council. 4. Petitioner alleges that said 
check was presented to said bank for immediate payment and transfer 
of $500 to itself as agent for the purpose of remitting as aforesaid. 
5. Petitioner alleges that said check was presented to said bank and 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 131. 
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accepted, and said bank did not remit said $500, but held the same and 
continued to hold the same upto the time of its failure about December 
5th, 1928, and now holds the same. 6. Deponent claims a preference 
on the funds of said bank in the hands of the State Banking Depart- 
ment and the Liquidating Agent of said bank to the extent of $500, on 
the ground that said sum was and is a trust fund, the title to which was 
and is in petitioner; and, the said bank having possession of it as the 
agent of petitioner, and the said bank having failed and neglected to 
transmit the same to petitioner’s said agents as it had agreed to do, 
petitioner claims the right to have it returned to him in full. 7. Within 
the time required by law petitioner filed his claim, setting up a prefer- 
ence on the grounds hereinbefore set out, but said claim was disallowed 
as a preferred claim by the department of banking, acting through the 
State Superintendent of Banks, A. B. Mobley. 8. Petitioner shows he 
was served with notice of such rejection by registered mail on October 
29, 1929, and brings this suit within time required by law. Wherefore, 
waiving discovery, petitioner prays: 1. That a trust be set up and de- 
elared in favor of your petitioner as to said $500, and that as to all 
funds of the Planters Bank of Americus in the State Banking Depart- 
ment the claim of your petitioner be declared superior to these un- 
secured creditors and a preferred claim to be first out of the funds in 
the hands of said Banking Department.”’ 

The defendant demurred as follows: ‘‘Now comes the Planters Bank 
of Americus, defendant in the above stated cause, acting herein by and 
through the Superintendent of Banks for the State of Georgia, in charge 
of said bank for the purpose of liquidation, and demurs, both generally 
and specially to plaintiff’s petition thereof, says that the same is insuffi- 
cient in law and moves to strike the same. 1. Because the facts alleged 
do not authorize the plaintiff to have his alleged claim classified, set up, 
or established as a preferred claim, or entitled to priority of payment 
from the assets of said Planters Bank or from the funds coming into 
the hands of the Superintendent of Banks in the liquidation of said 
bank, 2. Because said preference or priority of payment, in favor of 
plaintiff, is not authorized or allowed by the banking laws of the State 
of Georgia. 3. Because the facts as alleged by plaintiff show that his 
said claim of $500 is entitled to classification only as a deposit. 4. Be- 
cause the establishment of a trust fund or the setting up of a trust in 
favor of plaintiff or any other creditor of said bank is now [not?] 
authorized or provided by the banking laws of Georgia. 5. Because it 
appears from plaintiff’s petition that his said claim is neither an expense 
of liquidation nor an unremitted collection. 6. Because the facts alleged 
do not show that the relation of plaintiff and said Planters Bank 
changed from that of debtor and creditor, or bank and depositor. 7. 
Because said petition fails to show or allege wherein the rank or order 
of payment of plaintiff’s claim, as fixed by the Superintendent of Banks, 
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is incorrect and not as fixed by law. 8. Because said petition does not 
show or allege that the check for $500 alleged to have been given said 
bank was ever charged to plaintiff’s account in said bank, or that said 
bank ever set aside said sum of $500 for the special purpose alleged by 
plaintiff. 9. Because it is not shown or alleged that said bank accepted 
said check for $500 in payment of the sum of $500. -10, Because a trust 
fund, or a trust set up in favor of plaintiff, would not be entitled to 
payment prior to depositors of said bank. 11. Because said petition set 
forth no cause of action in favor of plaintiff. 12, Because the allega- 
tions of said petition and the facts therein alleged do not entitle the 
plaintiff to payment of said claim of $500, or any other sum or amount, 
prior to the payment in full of the depositors of said Planters Bank.’’ 

The presiding judge passed the following order: ‘‘The foregoing 
demurrer coming on regularly to be heard at this the May term, 1930; 
after consideration, it is considered, ordered and adjudged that the gen- 
eral grounds of said demurrer be and the same are hereby sustained, 
and plaintiff’s petition is hereby dismissed.’’ 

Held: The court properly sustained the general demurrer, and did 
not err in dismissing the petition. 

Judgment affirmed. 


WIFE’S ACKNOWLEDGMENT BEFORE 
INTERESTED NOTARY INVALID 





Becker Roofing Co. v. Farmers’ & Merchants’ Bank of Piedmont, 
Supreme Court of Alabama, 134 So. Rep. 635 





A wife’s acknowledgment of a mortgage of homestead taken 
before a notary who is an official and stockholder of the mortgagee 
bank is void, and the mortgage is invalid under direct attack. 


Bill to enforee a materialman’s lien by the Becker Roofing Company 
against E. J. Webb and the Farmers’ & Merchants’ Bank of Piedmont. 
From a decree for respondent bank, complainant appeals. Affirmed. 

It appears from the agreed statement of facts that on October 12, 
1928, complainant contracted to install a roof upon the homestead of 
E. J. Webb. The roof was installed, and the whole of the indebtedness 
on this account become due January 10, 1929, no part of which has been 
paid. Claim of lien was thereafter filed in the office of the probate 
judge. December 9, 1925, Webb and wife executed to Farmers’ & Mer- 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 782. 
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chants’ Bank a mortgage upon the homestead and other property to 
secure a loan of $3,820. On June 17, 1929, Webb and wife executed a 
deed to the bank, conveying the property covered by the mortgage, in 
lieu of a foreclosure of said mortgage. At the time of the repairs, and 
at the time of execution of the mortgage, the property roofed was the 
homestead of Webb and wife, but was not such homestead at the time 
the deed was executed. The contract and installation of the roof were 
without the knowledge or consent of the bank. The value of the home- 
stead and of the other property at the time of execution of the mortgage 
were $2,500 and $1,000, respectively. If such property were sold at 
public sale, it would not bring as much as the mortgage indebtedness. 

Complainant filed its original bill June 28, 1929. 

Chas. F. Douglass, of Anniston, for appellant. 

Merrill, Jones & Whiteside, of Anniston, for appellee. 


ANDERSON, C. J.—This bill was filed to enforce a materialman’s 
lien upon the land upon which the improvement was made, and to have 
said lien declared superior to respondents’ mortgage, and to, in effect, 
cancel said mortgage so far as it relates to the homestead for the fact 
that said mortgage was invalid for the reason therein set forth, and 
this the complainant had the right, as a lienor, to question, Reid v. 
Allen, 183 Ala. 582, 62 So. 801. 

The validity of the complainant’s claim and lien is not seriously 
questioned ; the contention being that it was subsequent and subordinate 
to respondents’ mortgage. While the mortgage is prior to the com- 
plainant’s lien, it was inoperative as to so much of the land that was 
the homestead, as there was no valid, separate acknowledgment of the 
wife. There was an acknowledgment before a notary, but he was an 
official and stockholder in the bank, and interested, and the acknowl- 
edgment was void, and the mortgage was of no validity as to the home- 
stead which could not have been conveyed except by a legal, separate 
acknowledgment. Hayes v. Southern Home B. & L. Ass’n, 124 Ala. 
663. 26 So. 527, 82 Am. St. Rep. 216; Walker v. Baker, 199 Ala. 310, 
74 So. 368. 

True, it has been held that this point cannot be raised on collateral 
attack (Monroe vy. Arthur, 126 Ala, 362, 28 So. 476, 85 Am. St. Rep. 36), 
but, as pointed out in said ease, the infirmities inhering in the execution 
of the mortgage can be shown upon direct attack on its validity, by 
which is intended some proceeding begun and prosecuted for the express 
purpose of having the conveyance adjudged void and canceled. While 
the present bill seeks to enforce the complainant’s lien, it seeks as an 
incident thereto the cancellation of the mortgage in so far as it relates 
to the homestead, and to this extent is a direct attack. See, also, Jenkins 
v. Jonas Schwab Co., 138 Ala. 664, 35 So. 649. 

We have many eases which enforce the equitable doctrine that he 
who seeks to cancel a mortgage because of its invalidity through a court 
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of equity must do equity by restoring, as a condition precedent, all 
consideration or value that may have been thereby acquired. Sumners 
y. Jordan, 220 Ala. 402, 125 So. 642; Forman v. Thomas, 202 Ala, 291, 
80 So. 356; Mitchell v. Baldwin, 154 Ala. 346, 45 So. 715. And this 
equitable rule applies to the lienor or creditor of the mortgagor. Inter- 
state Trust Co. v. National Stock Yards Nat. Bank, 200 Ala. 424, 76 
So. 356. 

The case of Frazier v. Frazier, 211 Ala. 176, 100 So. 118, has no 
bearing on this case. There the court held that the offer of restoration 
was not necessary, for the reason that there was nothing due under the 
contract. 

Of course, the deed, being subsequent to the complainant’s lien, 
added nothing to the respondent’s title as against this complainant, and 
could not operate to the prejudice of this complainant, and it would 
have the right to proceed to enforce its rights, regardless of the deed. 
The appellant has suggested that the private foreclosure should be set 
aside and the property sold, first the land not a part of the homestead 
and then the homestead, and the proceeds of the sale be marshaled. 
This no doubt could be done but for the fact that the agreed statement 
of fact shows that it would be a useless and expensive performance, as 
all of the property is worth less than the mortgage debt. Courts should 
not be called upon to do vain and useless things. 

There is no contention or insistence that the enhanced value of the 
house by virtue of the improvement be subjected to the lien, and, if 
there was, there is no proof as to this fact. 

The decree of the circuit court is affirmed. Affirmed. 


DRAWEE BANK’S PROMISE OVER TELEPHONE 
TO PAY ENFORCEABLE 





First National Bank of O’Donnell v. Citizens’ National Bank of Lub- 
bock, Court of Civil Appeals of Texas, 38 S. W. Rep. (2d) 648 





A drawee bank’s promise to a bank cashing a check to pay the 
amount thereof is an original and independent promise to pay such 
sum and does not come under the Negotiable Instruments Act nor 
the statute of frauds and therefore need not be in writing to be 
enforceable. 

In this case one Hamilton requested the plaintiff bank to cash 
a check drawn by him on the defendant. The plaintiff’s cashier 
called the defendant on the telephone and asked the latter’s assistant 
eashier if the check would be paid. He received an affirmative 
answer and thereupon paid the amount to Hamilton. The check 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
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was subsequently refused payment because of insufficient funds, a 
draft which Hamilton had deposited with the defendant for collec- 
tion having been returned unpaid. It was held that the defendant 
was liable on its promise to pay the check. 


Suit by the Citizens’ National Bank of Lubbock against the First 
National Bank of O’Donnell and another. Judgment discharging de- 
fendant not named, judgment in favor of plaintiff against named de- 
fendant, and named defendant appeals. Affirmed. 

Carl Rountree and R. Dyrel Kirk, both of Lamesa, for appellants. 

Bean & Klett, of Lubbock, for appellee. 


RANDOLPH, J.—This suit was filed by the appellee against the 
appellant and one M. C. Hamilton on a promise made by appellant to 
pay a check of the defendant Hamilton drawn on defendant bank. On 
trial, it appearing that Hamilton had received his discharge in bank- 
ruptey, judgment was rendered discharging him, and judgment was 
also then rendered in favor of the plaintiff and against the defendant 
bank. From this judgment, appeal is had to this court. 

The defendant filed its plea of privilege to be sued in the county of 
its domicile, and in reply the plaintiff filed its controverting affidavit. 
At the request of the plaintiff the plea of privilege was postponed and 
tried with the main case on its merits. On hearing the plea of privilege 
was overruled, and this action of the trial court is also assigned as error 
on this appeal. 

The plaintiff’s petition, leaving out the formal parts, alleges sub- 
stantially that Hamilton presented to the plaintiff at its banking house 
in Lubbock a check or draft of date August 21, 1929, for the sum of 
$275, signed by the defendant Hamilton and drawn on the First Na- 
tional Bank of O’Donnell, Tex., and payable to the order of the plain- 
tiff and requesting that the plaintiff cash said instrument and pay the 
said Hamilton the money thereon according to the face thereof; that 
the said Hamilton was not a customer of plaintiff and did not have any 
funds in plaintiff’s bank to his credit, and that plaintiff was unwilling 
and refused to cash said draft or pay said Hamilton in advance; that 
Hamilton stated and represented to plaintiff that he had the money in 
the defendant bank to pay said check or draft, and that same would be 
honored by the defendant First National Bank of O’Donnell on pre- 
sentment and would be paid by said defendant bank; that thereupon 
the plaintiff called the defendant First National Bank of O’Donnell by 
telephone and informed defendant that said check or draft had been 
presented by Hamilton, and that he had requested plaintiff to advance 
the amount thereof and had represented to plaintiff that said check 
would be honored and paid by defendant bank; that the plaintiff asked 
said defendant bank whether it would pay said check when presented, 
if cashed by the plaintiff, and the defendant bank then and there rep- 
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resented that it would, and then and there bound and obligated itself 
by such promise to honor said check or draft upon presentment and pay 
same. That thereupon the plaintiff, purely as an accommodation to 
the defendants, and without any consideration whatever moving to the 
plaintiff, then and there cashed said check and paid the sum of $275 to 
the said Hamilton upon the representations and promises of the said 
defendant bank; that the plaintiff would not have paid said sum of 
money except for such representations, promises, and agreement on the 
part of the said defendant bank; that thereby the plaintiff acquired and 
became the holder of said instrument in due course of trade for a valu- 
able consideration, and immediately caused same to be sent to the de- 
fendant bank and presented for payment and then to the defendant 
Hamilton when payment was also demanded of him, which payment 
was refused by both defendants. 

As an alternative plea, the plaintiff adopts the foregoing allegations 
of fact in a plea of fraud whereby defendant caused it to be deceived, 
ete., and upon which it relied and paid out the money to Hamilton. 

Defendant bank filed its plea of privilege to be sued in Lynn County, 
the county of its domicile and residence. This plea of privilege, in 
connection with the controverting affidavit, was heard with the case on 
its merits. Defendant bank also filed its answer, consisting of general 
exceptions, special exception, general denial, and special denial, setting 
up defendant’s claim as to the occurrences wherein the plaintiff bank 
telephoned the defendant bank. 

The case was submitted to a jury upon special issues, and by their 
answers the jury found: (1) That W. S. Cathey (assistant cashier of 
defendant bank) unconditionally promised the Citizens’ National Bank 
to pay the draft in question; (2) that at the time such promise was 
made the First National Bank of O’Donnell did not intend to pay such 
draft in the event the draft on Colorado City was not paid, (3) the 
Citizens’ National Bank did not know before it paid the $275 to Hamil- 
ton on the draft that the draft would not be paid by defendant unless 
the draft on the Colorado City was paid. 

The plaintiff’s witness Hardwick, its cashier, testified substantially 
as follows: That he was assistant cashier of the plaintiff bank on or 
about August 21, 1929.. It was a part of his duties to look after the 
payment and collection of items coming into the bank. On or about 
that day a man named M. C. Hamilton came into the bank for the pur- 
pose of having the bank cash a $275 check drawn on the First National 
Bank of O’Donnell. The instrument handed him is the one Hamilton 
presented. Hamilton said he wanted to cash a check for $275. He had 
not drawn the draft, it was then drawn in the bank, the witness writing 
the draft and Hamilton signing it. Hamilton said he had the money 
there (the defendant bank) and for the witness to eall the defendant 
bank and see if it was good. Hamilton was not a customer of plaintiff 
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bank and did not carry on deposit any money in that bank. The witness 
did not pay out the money to Hamilton, but refused to pay it out until 
he telephoned the defendant bank. As soon as the draft was made out, 
Hardwick talked to W. 8S. Cathey of the defendant bank. In that con- 
versation the witness Hardwick testifies he related to Cathey the fact 
that Hamilton had a check for this amount drawn on the defendant 
bank that he wanted witness to advance him the cash on. Witness told 
Cathey that Hamilton was in there and wanted to cash a check for $275 
and asked him if the check was good. Cathey said, ‘‘Wait a minute,”’ 
and came back and said Mr. Hamilton had a check out for collection 
and then witness asked him the direct question, ‘‘Will you pay this 
check?’’ because it was nothing to witness to cash Hamilton’s check, 
and, knowing him like he did, he would not have cashed it at all unless 
he felt certain the check was all right and he asked the direct question: 
**Will you pay this check for $275.00?’’ And Cathey said he would; 
he, however, told the witness that Mr. Hamilton had out a collection, 
but witness testifies he would not have paid it on the strength of that 
because witness wanted to know if the money was there before he gave 
Hamilton $275. He believed Cathey’s statement that he made the wit- 
ness. Witness did not understand that Cathey told him that he would 
pay the check if he made the collection for Hamilton, and no such 
statement was made. Cathey did not in any way indicate to witness 
that the collection he had for Hamilton was not good or might be doubt- 
ful, or that the payment of his check would be conditioned on the collec- 
tion of Hamilton’s check that the defendant bank had for collection. 
Cathey, the assistant cashier of the defendant bank, testified: 


‘‘T remember the conversation with Mr. Hardwick relative to this 
check or draft. I talked to someone on that occasion from the Citizens 
National Bank, but I did not know at that time that it was Mr. Hard- 
wick. They asked me whether or not my bank would pay this draft. 
We held quite a little conversation right there and I told him, ‘Know- 
ing Mr. Hamilton as I did,’ that is what Mr. Hardwick said about 
knowing him as he did, ‘Knowing Mr. Hamilton as I did I told Mr. 
Hardwick that Mr. Hamilton had a collection item out that I felt 
reasonably sure would be paid as they had always been paid.’ ‘In the 
course of a few months’ time he had had four or five drafts drawn on 
the Colorado City Bank and to that date none had been turned down. 
they had all been paid, but he did not have any money on deposit and 
I felt reasonably sure his draft would be paid, but he didn’t have the 
money to pay it with on deposit.’ He did not have any money on de- 
posit then. 

‘*T think Mr. Hamilton’s financial condition at that time was rather 
hard and it was my interpretation that he was heavily involved. I 
believe he owed our bank at that time. I understood that he later filed 
a petition in bankruptcy. 

**T did not tell Mr. Hardwick that we would pay this check or draft 
when it came in to our bank. I told him I thought it would be paid, 
that he had a draft out for three hundred dollars. I might not have 
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stated the amount, but I think I did because I had just handled it a 
day or two prior to that to Colorado City and I felt like it would be 
paid. I think I told him that whether or not we would pay this draft 
would depend on whether that draft was paid, because that was the only 
way we could have paid it. I told him I felt sure the draft to Colorado 
City would be paid. I felt like the draft he had out for collection would 
be paid as they had prior to that. I do not recall exactly whether I 
said that if it was paid that I would pay this check, but I presume so 
because that is the only way I had of paying it. If this draft had been 
paid I am sure I would have paid this check or draft. I did not have 
any intention of conveying the idea to Mr. Hardwick that we would pay 
this draft unconditionally whether the money was on deposit or not. 

‘‘This draft was later presented to our bank and payment was re- 
fused because of no funds.’’ 

The defendant bank, appellant here, bases its appeal upon two pro- 
positions: First, because the trial court erred in overruling defendant’s 
general demurrer and third special exception to the plaintiff’s petition, 
for the reason that said petition failed to allege that defendant, appel- 
lant, ever promised in writing to pay the check declared upon; second, 
that the court erred in overruling defendant’s plea of privilege, because 
the testimony of plaintiff’s cashier conclusively showed that plaintiff 
relied solely and alone upon the oral promises of defendant’s cashier 
to pay the check in question, which is an insufficient showing for the 
reason that the defendant bank could not be held liable until it had 
accepted the check in writing. 

From these propositions it is clear that the only question for our 
decision is: Did the fact that the promise by the defendant bank to pay 
the check was an oral promise to pay defeat plaintiff’s cause of action? 

The plaintiff insists that the promise, being an independent promise 
to pay the $275 and one not arising out of the instrument nor based 
thereon, does not come within the provisions of the Negotiable Instru- 
ments Act that ‘‘no person shall be liable on a negotiable instrument 
whose signature does not appear thereon’’ (Rev. St. 1925, art. 5932, 
$18), does not apply to plaintiff’s cause of action, and that for the 
same reason the statute of frauds (Rev. St. 1925, art. 3995, par. 2) does 
not apply. 

The following cases are cited and quoted from upon the proposition 
that the promise was not required to be in writing under the statute of 
frauds or under the Negotiable Instruments Act. 

In the ease of First State Bank of Windom v. McElwrath et. al. 
(Tex. Civ. App.) 266 S. W. 837, 838, Justice Levy, speaking for the 
Texarkana court and discussing the question as to whether an oral 
guaranty of a vendor’s lien note is legally enforceable where the party 
purchasing the note did so in reliance on the ecashier’s statement that 
“‘the bank is behind it,’’ holds that the bank in reality promised to 
pay the amount of the note in case the maker of the note did not pay 
same. In that case Judge Levy says: ‘‘No legal reason why the guar- 
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anty should be in writing in order to make it enforceable is apparent. 
If an oral guaranty is made of payment of a vendor’s lien note, trans- 
ferred for a valuable consideration by delivery only, the promise is not 
within the statute of frauds.’’ 

He also quotes from Dan. on Neg. Inst. (5th Ed.) § 1763, as follows: 
‘*When a third person gets credit or forbearance upon the guaranty of 
another, even when it is contemporaneous, the latter’s promise is clearly 
a promise to answer for his debt. But there are cases in which a guar- 
anty is really to answer for one’s own debt, though having the appear- 
ance of a promise to answer for another’s and in such ease it is not 
within the statute of frauds. Thus where a third person’s note was 
transferred with mere verbal warranty that it ‘was good and collectible’ 
in part payment of a horse, it was held valid, because in reality a 
promise to pay the amount, unless the third person paid it for him. 
This doctrine is uniformly adopted in the United States where the 
guaranty is upon a pre-existing consideration, as well as where it is for 
a debt contracted, goods sold, or obligations exchanged, at the time the 
guaranty is made. Where one who sells a note guarantees its payment, 
the guaranty is an original undertaking, and need not be written.”’ 

He ruled that the Negotiable Instruments Act, declaring that no 
person shall be liable on a negotiable instrument whose signature does 
not appear thereon, has no application to a suit on a guaranty of pay- 
ment of a vendor’s lien note transferred by delivery only, and, to sus- 
tain this, Judge Levy quotes from Swenson v. Stoltz, 36 Wash. 318, 78 
P. 999, 2 Ann. Cas. 504, as follows: ‘‘The liability sought to be enforced 
neither arises out of the instrument, nor is it based thereon. This note 
made by third parties is merely an incidental and collateral matter to 
the agreement sued upon, . . . which is in effect an agreement to 
make good to respondents that from which they parted, and which 
they turned over to the party here sought to be charged. . . . The 
(Uniform Negotiable Instruments) Statute was not intended to change 
the rule, . . . where the obligation is the absolute one of the guar- 
antor, and is not a liability on the instrument itself.’’ 

The Austin Court of Civil Appeals lays down the rule that, where 
there is an original promise to pay or perform some obligation, it does 
not come under the terms of the Negotiable Instruments Act, and, quot- 
ing from 27 C. J. 135, recognizes the further rule laid down there that: 
‘‘The test is whether the promise was in fact made and intended as 
collateral or original, and determining this question regard must be 
had to the situation of the party, and all the circumstances of each 
case.”’ 

In the case at bar, as stated above, the jury has found, and this 
finding is supported by the evidence, that the defendant bank uncondi- 
tionally promised to pay the draft in question to the plaintiff, and this 
finding is binding on us. 
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We therefore hold that the promise of the defendant bank to pay 
plaintiff bank was an original and independent promise to pay such 
sum, and that it does not come under the provisions of the Negotiable 
Instruments Act, neither does it come under the provisions of the statute 
of frauds, and therefore need not be in writing to be enforceable. 

Supporting these propositions we cite, also, Hubb Diggs Co. v. Ft. 
Worth State Bank, 117 Tex. 107, 298 S. W. 419; Evans v. Shaw (Tex. 
Civ. App.) 268 S. W. 1037; Gonzales v. Garcia (Tex. Civ. App.) 179 
S. W. 932; Roach, Stansell & Crane v. Timpson (Tex. Civ. App.) 170 
S. W. 863, 864; Carlisle v. Frost-Llewellyn (Tex. Civ. App.) 196 8. W. 
733, 735. 

We place especial stress on the decision in Hubb Diggs Co. v. Ft. 
Worth State Bank, supra, and the approval by the Supreme Court of 
the Windom-McElwrath Case, supra. 

The sole question presented to us that the court erred in overruling 
the plea of privilege is based on the ground and only the ground that 
the promise sued on was not in writing. What we have said above dis- 
poses of that question, and we sustain the court’s overruling of the 
plea of privilege. 

We affirm the judgment of the trial court. 


VALID GIFT OF BONDS BY DELIVERY TO 
BANK WITH DIRECTIONS FOR 
DELIVERY TO DONEES 





Clough v. First National Bank of Paw Paw, Supreme Court of 
Michigan, 236 N. W. Rep. 790 





Where the owner of bonds, transferable by delivery, deposits 
them with a bank, with instructions to deliver them, at his death, 
to his grandchildren, there is a valid gift of the bonds, although 
the donor collects the interest during his lifetime, and delivery to 
the donees is postponed until the donor’s death. 


Action by Frederic M. Clough, administrator of the estate of John 
B. Shered, deceased, against the First National Bank of Paw Paw. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Marvin J. Schaberg, of Kalamazoo, for appellant. 

H. H. Adams and David Anderson, both of Paw Paw, for appellee. 

McDONALD, J.—This action was brought for the conversion of 
two bonds of $1,000 each which the plaintiff claims belong to the estate 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 463. 
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of John B. Shered, deceased. The defendant claims that the bonds 
were delivered to it by Mr. Shered during his lifetime, with directions 
that they be delivered to his grandchildren, Marvel Shered and Marvin 
Shered, at his death, that it delivered them according to instructions, 
and that they belong by gift to Marvin and Marvel. At the close of 
the proofs, both parties requested a directed verdict. The verdict was 
directed, and judgment entered in favor of the defendant. The plain- 
tiff has brought error. 

The undisputed testimony shows that the defendant bank purchased 
for John B. Shered two $1,000 bonds of the Gemmer Manufacturing 
Company, and at his request retained them for safe-keeping. About 
six months prior to his death, Mr. Shered expressed a desire to give 
the bonds to his great-grandchildren, Marvin and Marvel, sons of Paul 
Shered. For that purpose he went to the bank and talked to Mr. Parks, 
its cashier. To effectuate the gifts, Mr. Parks prepared the following 


paper: 


‘‘Paw Paw, Michigan, May 10, 1928. 
‘First National Bank. 

‘*Received of John B. Shered Value $2,000. We hereby acknowledge 
receipt of the following documents or valuables, which we undertake to 
hold for your account and at your risk, to be delivered on the return of 
this receipt. We agree to give the said documents or valuables the same 


care we do our own property, but beyond this, we assume no responsi- 
bility. 


‘*First National Bank, 
‘*'Signed] E. F. Parks, Cashier. 
‘* Articles. 

‘“‘Two Gemmer Manufacturing Company bonds, 5} per cent due 
1—1—1933, Nos. 712 and 713, to be, at his death, delivered to Marvel 
and Marvin Shered. 

‘‘Not negotiable.’’ 


After this transaction the bank paid to Mr. Shered interest on the 
bonds, and at his death delivered them to Paul Shered, the guardian of 
Marvin and Marvel. 

It is essential to the validity of these gifts that Mr. Shered should 
have voluntarily delivered the bonds to the bank for the donees with 
the intention of relinquishing control and passing title to them. Shepard 
v. Shepard, 164 Mich. 183, and cases cited on page 199, 129 N. W. 201. 

It is undisputed that Mr. Shered went to the bank for the purpose 
of making these gifts. It is not claimed that he acted under compul- 
sion or duress. His act was voluntary. He attached no conditions to 
the gifts except that possession of the bonds by the donees should be 
postponed until his death. It was his intention, clearly expressed in 
the writing prepared by the cashier at his dictation, that the bank should 
hold the bonds until his death and then deliver them to Marvin and 
Marvel. ‘‘Two Gemmer Manufacturing Company bonds, 5} per cent. 
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due 1—1—1933, nos. 712 and 713, to be at his death delivered to Mar- 
vel and Marvin Shered.’’ 

These facts show an intention to make the gift, accompanied by a 
delivery to the bank for that purpose and an acceptance by the bank of 
the trust. Nothing further was necessary on the part of the donor to 
complete the gift. But the plaintiff contends that the receipt given by 
the bank in accepting the trust for the donees shows an intention on 
the part of the donor to retain control of the bonds and invalidates the 
gift. We do not think so. The receipt was on a printed form used by 
the bank when securities or valuables were left with it for safe-keeping- 
It contains language not directly applicable to a transaction of this 
kind, but nothing to indicate that Mr. Shered reserved any control over 
the bonds, and in fact no control was attempted. 

It is not necessary to discuss other contentions of the parties. The 
intention of the donor to make these gifts to his great-grandchildren is 
clear and unmistakable. The delivery was sufficient to support the gifts. 
The bonds were not registered, and were transferable by delivery. De- 
livery to the bank passed a present title to the donees, and the fact that 
possession was postponed until the donor’s death did not make the 
transaction testamentary in character. The circuit judge was correct 
in holding the gifts valid. 

The judgment is affirmed, with costs to the defendant. 


FEES OF BANK ACTING AS EXECUTOR 


In re Stewart’s Will, New York Surrogate’s Court, Kings County, 
250 N. Y. Supp. 141 


A bank acting as executor is not entitled to double commissions 
under a will giving it the residue in trust to pay over the income 
and the principal to the remainderman on the death of the life 
tenant. 


A bank may be permitted to turn the assets of an estate over 
to an affiliated trust company for administration where the inter- 


ested parties consent and no possible detriment to the estate will 
ensue. 


Proceedings by the National City Bank of New York for permission 
to resign and to render and settle its account as trustee of the trust 
created for the benefit of Caroline Harding by the last will and testa- 
ment and codicil thereto of Belle J. Stewart, deceased. Decree in ac- 
cordance with opinion. 
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Wingate & Cullen, of New York City, for executor. 
Clark, Reynolds & Hinds, of New York City (Leonard J. Reynolds, 
of New York City, of counsel), for respondent Caroline Harding. 


WINGATE, S.—‘‘An examination of the cases in which double 
commissions have been allowed will show that they were exceptional 
in their nature, and contained provisions distinetly and definitely point- 
ing to a holding by trustees as such after the duties of the executors 
were completed and ended.’’ McAlpine v. Potter, 126 N. Y. 285, 290, 
27 N. E. 475, 476. 

In the ease at bar, the will, after a number of general and specific 
bequests, directed : 

‘*Nineteenth: All the rest, residue and remainder of my estate I 
give, devise and bequeath to my executors in trust nevertheless to invest 
the same and collect and pay over the income thereof to Caroline Hard- 
ing named in Paragraph Seventeen during her life, and at the termina- 
tion of the trust estate to the Young Womens Christian Association of 
Chicago, Ills., as a Memorial to Florence M. Johnson.’’ 


What are the obligations of the fiduciary under this direction? 
They are obviously (1) to pay over to the association, on the death of 
Caroline Harding, the sum left in the estate after satisfaction of debts 
and prior benefactions, and (2) to pay over the income which may be 
received on that fund between the time of the death of the testator and 
the death of Caroline Harding. Cooke v. Meeker, 36 N. Y. 15, 22; 
Matter of Stanfield, 135 N. Y. 292, 294, 297, 31 N. E. 1013; Bank of 
Niagara v. Talbot, 110 App. Div. 519, 96 N. Y. 8S. 976, affirmed 184 
N. Y. 576, 77 N. E. 1181; Matter of Harden, 177 App. Div. 831, 838, 
164 N. Y. 8. 1014, affirmed 221 N. Y. 643, 117 N. E. 1069; Matter of 
Jackson’s Estate, 138 Mise. Rep. 167, 175, 245 N. Y. S. 156. 


‘*Tt is the duty of an executor as such to pay to a legatee the amount 
of the legacy in the manner and at the time provided by the testator, 
and it does not change that duty that the payment of the principal is 
postponed, and the income made payable annually in the mean time. 
A trust duty may thus be imposed upon an executor, which thereby 
becomes and is made a function of his office.” McAlpine v. Potter, 
126 N. Y. 285, 289, 27 N. E. 475, 476. 


Incorporating the provisions of the will at bar into this quotation, 
we have the following, in substance: 

It is the duty of the executor, as such, to pay Young Women’s 
Christian Association of Chicago, Ill., the residue of the estate on the 
death of Caroline Harding, and it does not change that duty that the 
payment of the principal is postponed and the income made payable 
annually (to Caroline Harding) in the meantime. A trust duty is thus 
imposed upon the executor which thereby becomes and is made a func- 


tion of its office. 
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‘‘Taking the adjudged cases together, they appear to establish that, 
to entitle the same persons to commissions as executors and as trustees, 
the will must provide, either by express terms or by fair intendment, 
for the separation of the two functions and duties, one duty to precede 
the other and to be performed before the latter is begun, or substantially 
so performed; and must not provide for the coexistence, continuously 
and from the beginning, of the two functions and duties. 

Johnson v. Lawrence, 95 N. Y. 154, 162. 

‘‘By the residuary direction in the case at bar what is the fiduciary 
to do? It is to hold the portion of the net estate not required for pay- 
ment. of prior benefactions and pay the income thereof to’’ Caroline 
Harding ‘‘for life, if’’ she ‘‘be living, and upon’’ her ‘‘death pay over 
the principal fund to’? Young Women’s Christian Association. ‘‘Ob- 
viously, the latter direction is not determinative of whether or not action 
in a dual capacity is intended, since a direct gift, with payment only 
postponed, is merely a remainder which by no means involves the crea- 
tion of a trust estate to establish its validity. Real Property Law § 38; 
Matter of Ziegler, 218 N. Y. 544, 113 N. E. 553. 

‘*The trust must therefore arise, if at all, from the requirement that 
the fiduciary hold the principal and make payment of its income to’’ 
Caroline Harding ‘‘during’’ her ‘‘lifetime. But this is no new obliga- 
tion arising at a time subsequent to the completion of the purely ex- 
ecutorial duties. The executor must hold the cor pus of the estate from 
the-moment he qualifies in that capacity, and’’ Caroline Harding ‘‘is 
entitled to receive the income earned by the portion of the estate “dedi- 
cated to’’ her, ‘‘from the date of the death of the testator; and the 
executor, as such, is under a corresponding duty to pay it to”’ her. 
Matter of Jackson’s Estate, 138 Mise. Rep. 167, 175, 245 N. Y. S. 156, 
165, paraphrased to correspond to the facts of this ease. 

‘‘As a trust duty it sprang into life at the same instant with the 
executorship, and inextricably blended with it.’’ Johnson vy. Law- 
rence, 95 N. Y. 154; 163. 


In all the authoritative determinations in this state wherein this 
or related questions have arisen, it has been determined that the ex- 
ecutor did not act in a dual capacity, and double commissions have 
been denied. Hall v. Hall, 78 N. Y. 535, 540; Johnson v. Lawrence, $5 
N. Y. 154, 164; McAlpine v. Potter, 126 N. Y. 285, 289, 290, 27 N. E. 
475; Matter of Slocum, 169 N. Y. 153, 159, 160, 62 N. E. 130; Matter 
of Ziegler, 218 N. Y. 544, 113 N. E. 553; Matter of Clinton, 12 App. 
Div. 132, 137, 42 N. Y. S. 674; Matter of Hogarty, 62 App. Div. 79, 
70 N. Y. 8. 839; Matter of Hogeboom’s Will, 219 App. Div. 131, 138, 
219 N. W. S. 486. 

This settled law apparently represents the legislative policy of the 
state, as it has been provided since 1880 that for an executor to be 
classed as a testamentary trustee and become, in consequence, entitled 
to a commission in that capacity under section 285 of the Surrogate’s 
Court Act, and its forerunners, he must demonstrate that ‘‘he is acting 
in the execution of a trust created by the will, which is separable from 
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his functions as executor or administrator.’’ Surrogate’s Court <Act, 
§ 314, subd. 6. 

It is clear to the court that such condition does not prevail in cases 
of this type and that double commissions are therefore not permissible. 

It is realized that this decision is redolent of the pastepot and sug- 
gestive of the free use of shears. It must of necessity be so, since in 
view of repeated authoritative determinations binding on this court, 
the principle of stare decisis applies. The views herein expressed are 
not new and have been emphasized and reiterated by this court on nu- 
merous occasions. Some of the former opinions have been written in 
an effort to demonstrate not only that this was the law, but that it was 
far from clear that such law did not conform to the highest dictates of 
public policy. Matter of Jackson’s Estate, 138 Mise. Rep. 167, 245 
N. Y. S. 156; Matter of Rappold’s Estate, 138 Misc. Rep. 163, 245 
N. Y. S. 169. However this may be—and reasonable men may well 
differ on the subject—this court is fairly convinced from its study of 
the twenty-two controlling decisions on the subject, analyzed in Matter 
of Abrahams’ Estate, 136 Mise. Rep. 538, 241 N. Y. S. 212, that the 
rules therein deduced (pages 544-547 of 136 Misc. Rep. 241 N. Y. S. 
221-224) are a statement of the principles controlling the courts of first 
impression of this state in the decision of such questions. 

For the reasons stated in Matter of Abrahams’ Estate, 136 Misc. 
Rep. 538, 241 N. Y. S. 212; Matter of Jackson’s Estate, 138 Misc. Rep. 
167, 245 N. Y. S. 156, and Matter of Rappold’s Estate, 138 Mise. Rep. 
163, 245 N. Y. S. 169, as well as those given above, it is determined 
that the trust functions of the executor in this case overlapped its ex- 
ecutorial duties and that it is therefore entitled only to a single com- 
mission on the principal ultimately payable to the Young Women’s 
Christian Association, one-half of which commission may be retained 
at this time; the balance to become due when final payment is made. 

In a separate proceeding, the National City Bank of New York has 
asked permission to turn the assets of the estate over to City Bank 
Farmers’ Trust Company for further administration pursuant to the 
terms of the will. It has been represented to the court that these two 
corporations, while legally distinct, are in practical essence a single 
entity as a result of stock control, and that the business of estate ad- 
ministration controlled by the former is, so far as possible, being segre- 
gated with the latter for the purpose of promoting efficiency in its con- 
duct. In several instances in the past, this court has granted like ap- 
plications where the interested parties consented. Obviously such per- 
mission is a matter of favor and not of right. In the absence of objec- 
tion, the court feels itself privileged to raise the corporate veil shrouding 
the two institutions and determine that their affiliation and control 
makes them really one. Naturally such consent by the court cannot be 
granted in cases in which any possible detriment to the estates involved, 
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might ensue. In the case at bar the court can see no such possibility 
on the understanding, which has been stipulated, that City Bank Farm- 
ers’ Trust Company will seek no compensation other than that which 
would have been payable to National City Bank of New York, had it 
continued to act as fiduciary. The application is, therefore, granted on 
the condition that said City Bank Farmers’ Trust Company shall re- 
ceive and continue to hold the assets of the estate in the same capacity 
in which it is herein decided that .National City Bank of New York 
would have continued to hold them. Proceed accordingly. 


TRUSTEE NOT LIABLE IN RETAINING CORPO- 
RATE STOCKS UNDER PROVISION IN WILL 





Matter of Fulton Trust Co., Estate of Frederick H. Clark, New York 
Court of Appeals, July 15, 1931 





A trustee under a will is not responsible for a decline in the value 
of corporate stocks making up the trust fund where the will au- 
thorizes him to hold the stocks and the trustee was, at most, guilty 
of an error in judgment in not selling them. 


NOTE: A comment on this case will be found on an earlier page. 


KELLOGG, J.—The will of Frederick H. Clark, who died in the 
year 1920, provided for the transfer of four twenty-sevenths of his 
residuary estate to the Fulton Trust Company of New York, to be held 
in trust for the benefit of his daughter, Elizabeth C. McCormack during 
life, one-half of the principal thereof to be paid over to her when she 
arrived at the age of thirty-five years and the other half to be paid over 
to her children upon her death. Pursuant to a decree settling the ex- 
ecutors’ accounts made in Surrogate’s Court on March 14, 1923, the 
executors delivered to the Fulton Trust Company eash and securities, 
representing four twenty-sevenths of the residuary estate, to be admin- 
istered by it in execution of the trust. Among the securities turned 
over were 1,248 shares of the common stock of the Cuban American 
Sugar Co. of the par value of $10 a share and 296 shares of the common 
stock of Guantanamo Sugar Co. of no par value. These stocks had 
originally been held by Frederick H. Clark, the testator. They had 
been retained by the executors of his will and were distributed to the 
trustee under a testamentary provision reading as follows: ‘‘I hereby 
authorize and empower my executors and trustees to continue all the 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 392. 
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investment of money in the securities made by me and which shall come 
into their possession and control at my decease, without any personal 
liability for so doing, and in making division of my estate among the 
legatees and devisees as provided in this my will I authorize my ex- 
ecutors and trustees to divide the securities as far as practicable, giving 
to each legatee the same proportion of each security, and not to require 
any one legatee to take his or her share in whole from any kind or class 
of securities.’’ In the executors’ accounting the Cuban American stock 
had been valued at $22 per share, the Guantanamo stock at $12.25. In 
this accounting of the trustee, instituted by Elizabeth McCormack on 
her arrival at the age of thirty-five years, the Cuban stock has been 
valued at $7, the Guantanamo at 50 cents. The surrogate has deter- 
mined that the trustee should have sold the Cuban stock in the month 
of September, 1927, when its value was $20 per share, and the Guan- 
tanamo in September, 1928, when its value was $5 per share. These 
valuations were based exclusively on current prices on the New York 
Stock Exchange. Having so found, the surrogate surcharged the ac- 
counts of the trustee with a loss of $16,224 on the Cuban American 
stock and a loss of $1,332 on the Guantanamo Sugar Co. stock. 

It has been stated that ‘‘there appertains to the relation of trustee 
and cestui que trust, a duty to be faithful, to be diligent, to be prudent 
in an administration intrusted to the former, in confidence in his fidelity, 
diligence and prudence’’; that ‘‘the just and true rule is, that the 
trustee is bound to employ such diligence and such prudence in the care 
and management, as in general, prudent men of discretion and intelli- 
gence in such matters, employ in their own like affairs’’ (King v, Tal- 
bot, 40 N. Y. 76, 84, 85). The statement has been frequently approved 
(Matter of Weston, 91 N. Y. 502, 511; Costello v. Costello, 209 N. Y. 
252, 261). In determining whether the acts of a trustee have been 
prudent, within the meaning of the rule, we must ‘‘look at the facts as 
they exist at the time of their occurrence, not aided or enlightened by 
those which subsequently take place’’ (per Peckham, J., in Purdy v. 
Lynch, 145 N. Y. 462, 475) ; for it is an obvious truth that ‘‘a wisdom 
developed after an event and having it and its consequences as a source 
is a standard no man should be judged by”’ (per Collins, J., in Costello 
v. Costello, supra, at p. 262); and it is impossible to say that trustees 
are wanting in sound discretion ‘‘simply because their judgment turned 
out wrong’’ (per Holmes, J., in Green v. Crapo, 181 Mass. 55). We 
must distinguish also between the acts of trustees in making investment 
of trust funds, and their acts in making, or failing to make, prompt 
disposition of securities received from the hands of the creator of the 
trust (Matter of Weston, supra Jones v. Jones, 2 N. P. Supp. 884; 
Matter of Mercantile Trust, 156 App. Div. 224; Matter of Chapman 
[1896] 2 Ch. 763). Self-evidently the purchase of a speculative stock 
by a trustee is one thing; the retention of such a stock awaiting the ar- 
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rival of a favorable opportunity to sell, is quite another; the former 
would constitute negligence; the latter, regarded prospectively, might 
be prudent, although in retrospect it might seem to have been a grievous 
error. Furthermore, the distinction between negligence and mere error 
of judgment must be borne in mind. ‘‘Trustees acting honestly with 
ordinary prudence and within the limits of their trust, are not liable 
for mere errors of judgment”’ (per Lindley, J., in Matter of Chapman, 
supra, at p. 776) ;'a trustee should not be held liable ‘‘for unfortunate 
results which he could not be expected to foresee and was powerless to 
prevent’’ (Ormiston v. Oleott, 84 N. Y. 339, at p. 347). 

The testator empowered his executors and trustees ‘‘to continue all 
the investment of money in the securities made by me and which shall 
come into their possession and control at my decease, without any per- 
sonal liability for so doing.’’ The very fact that the trustees, as well as 
the executors, were so authorized indicates that the testator contem- 
plated that the securities left by him might be held over an extended 
period. Although, at the time of the executors’ accounting, the sugar 
stocks had been retained by the executors for three years, the surrogate 
absolved them of blame for not making disposal thereof, and directed 
that the stocks be turned over in kind to the trustee of the various. 
trusts created by the will. The surrogate then expressed his opinion 
as to the wishes of the testator in regard to the stocks that ‘‘it was his 
desire that they should be kept at all hazards.’’ If such were his de- 
sire, equally was it his wish that they should be kept ‘‘without any per- 
sonal liability for so doing.’’ The testator had an absolute right to pro- 
vide that his trustee should not be liable for losses accruing from the 
retention of the securities, although it may have been imprudent so to 
retain them (Crabb v. Young, 92 N. Y. 56, 65). In that case the testator 
had provided that his trustees should not be lable for losses except 
those arising ‘‘from their own willful default, misconduct or neglect.’’ 
The court said: ‘‘It is quite clear that they cannot be held liable to re- 
place the moneys lost through even an improvident or careless invest- 
ment, unless they have acted willfully and have intentionally disre- 
garded the rules which control and regulate the action of prudent and 
careful men in conducting their own business affairs.’? Our will does 
not go quite so far as the will quoted, but at least there must be evi- 
dence of lack of reasonable care. 

‘‘There is no rule of law which compels the court to hold that an 
honest trustee is liable to make good loss sustained by retaining an 
authorized security in a falling market if he did so honestly and prud- 
ently, in the belief that it was the best course to take in the interest of 
all parties’’ (per Lopes, J.. in Matter of Chapman, supra, at p. 776). 
It cannot be said that the trustee was negligent in the sense that it was 
inattentive to its duty or ignored the question whether a sale of the 
stocks was advisable or otherwise. The securities of the trust were ex~ 
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amined and considered by a committee of the trustee’s directors at least 
once in every six months. This committee was composed of distinguished 
financiers, members of the New York Stock Exchange, lawyers and 
others of note in business circles. It was their judgment that the stock 
should not be sold. They consulted Henry Clark, a brother of the 
testator and first vice-president of the Cuban American Sugar Co., and 
it was his advice, given as late as 1928, not to sell. They consulted 
Horace O. Havemeyer and William O. Havemeyer, well known figures 
in the sugar trade, and received the same advice. True, the trustee, in 
a written statement sent to beneficiaries of various trusts under the will 
which it administered, entitled ‘‘Review of Trust Investments,’’ and 
dated June 1, 1928, reported that the Cuban and Guantanamo stocks 
were ‘‘unsuitable for long term holdings as trust investments.’’ Yet 
none of these beneficiaries, including the petitioner, Mrs, Clark, the 
testator’s widow, Mrs. Quincer or Mrs. Ross, all then of full age, ever 
requested that a sale be made. Moreover, each of these women, in satis- 
faction of absolute gifts under the terms of the will, had received many 
shares of stocks in the same sugar companies. Although complaining 
that the trustee of this particular trust had not made a sale, not one of 
them, until the date of the accounting, had disposed of their own stocks. 
Doubtless the securities were not suitable to long term holdings. But 
when to sell? ‘‘Stocks of variable value ought not to be timidly and 
hastily sacrificed, nor unwisely and imprudently held’’ (per Finch, J., 
in Matter of Weston, supra, at p. 511). The surrogate determined that 
the trustee should have sold in September, 1927. Yet from the preced- 
ing December of 1926 the market prices for Cuban American had con- 
sistently fallen, the high and low for each succeeding month being lower 
than for the preceding. The same consistent decline followed through 
to the date of the accounting. The fall was due solely to the oversupply 
of sugar in the markets of the world. An oversupply of a commodity, 
compelling sales at prices netting little or no profit, in the long run 
necessarily induces underplanting, which in turn is productive of higher 
prices for the commodity, and increased profits to the producer. Here 
was a sugar company, coming through a period of depression with 
assets unimpaired, with a book value greater rather than less, with 
liabilities reduced rather than increased, with a cash condition notably 
sound, able to survive if any sugar company might. Under these cir- 
eumstances was it the part of wisdom to sell the stocks at what each 
month may well have seemed bottom prices? With all the advices 
which the trustee received from those well versed in the sugar trade 
and in finance, and those experienced in the vagaries of the Stock Ex- 
change, counseling delay, how can it be said that it was negligent in 
omitting to make prompt disposal of the stocks? Under the cireum- 
stances, we think that the trustee, as the event has proven, was guilty, 
at the very most, of an error of judgment in not making sale of the 
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stocks at an earlier date. It may have been deficient in prevision and 
prophesy ; it was not lacking in the exercise of care. Therefore, even if 
the immunity from liability provided for by the testator does not cover 
the case, we think that there has been no fault and that it was error so 
to find. 

The order of the Appellate Division should be reversed and the 
decree of the Surrogate’s Court modified by striking therefrom the pro- 
vision surcharging the accounts of the trustee, with costs to the ap- 
pellant in all the courts payable from the fund. 


9 
USURY UNDER CALIFORNIA STATUTE 





Martin v. Kuchler, Supreme Court of California, 299 Pac, Rep. 52 





A note calling for 12 per cent. interest, payable monthly in ad- 
vance, to be added to the principal if unpaid and to bear interest at 
the same rate, is usurious under California St. 1919, p. Ixxxiii. The 
intent of both or either of the parties is immaterial. 


Action by Charles Martin against Mary Kuchler and others. From 
the judgment plaintiff appeals. Reversed. 

Superseding opinion of District Court of Appeal in 290 P. 892. 

Joseph A. Brown, of San Francisco, for appellant. 

Arthur H. Barendt, of San Francisco, for respondents. 


RICHARDS, J.—This action was commenced by the plaintiff to 
procure a judgment against the defendants decreeing that certain in- 
terest which the plaintiff had paid upon a promissory note executed by 
him to the defendant Mary Kuchler was usurious, and seeking credit 
upon the principal sum of said note for the amount of alleged usurious 
interest thus paid, and for such additional sum as plaintiff was entitled 
to have awarded him by virtue of the provisions of the Usury Act 
trebling the amount of interest usuriously charged and collected; and 
further seeking to have enjoined the foreclosure of a deed of trust 
given to secure said note and the interest thereon. The promissory note 
which formed the basis of the aforesaid action read as follows: 





*“No. 180491 
**$10,000.00 San Francisco, Cal., May 12, 1924. 

‘‘One (1) year after date, for value received, I, Charles Martin, 
single, promise to pay to Mary Kuchler, or order, at San Francisco, the 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 1286, 1289. 
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sum of ten thousand ($10,000.00) dollars, in lawful money of the United 
States, with interest thereon from date until paid, at the rate of 12 per 
cent. per annum, said interest payable monthly in advance in like law- 
ful money, and if said interest is not paid as it becomes due it shall be 
added to the principal and become a part thereof, and thereafter bear 
interest at the same rate, And in case said interest, or any part thereof, 
is not paid within 30 days after the same becomes due, then the whole 
of said principal sum shall forthwith become due and payable at the 
election of the holder of this note, without notice. 

‘*This note is secured by Deed of Trust. bearing even date herewith. 

‘*Charles Martin, 
**495 Chronicle Building.”’ 


Plaintiff alleged that he had paid upon said note, as interest thereon 
the sum of $100 per month each month in advance beginning with May 
12, 1924, and continuing down to and including the month of January, 
1928, at which time the plaintiff ceased to make further payments of 
interest upon said note according to the terms thereof, and informed 
the holder thereof that the note was usurious, and thereafter commenced 
this action to have it declared that the transaction was in violation of 
the Usury Act (Stats. 1919, p. Ixxxiii). The defendants appeared in 
response to said complaint, and, while admitting the making and execu- 
tion of the note and the payment on account of the interest thereof as 
alleged in the complaint, denied that the defendant Mary Kuchler, the 
payee of the obligation, knew that the note was usurious at the time of 
the making thereof or at any time prior to the date in February when 
she was so informed by the plaintiff, and denied that she ever intended 
to enter into a usurious transaction. The trial court undertook to admit 
and consider the evidence which the said defendant offered in support 
of her aforesaid denials, and to make findings based thereon to the 
effect that neither the plaintiff nor the defendant Mary Kuchler in- 
tended or believed or knew that said note was usurious, and that ‘‘up 
to about January, 1928, neither plaintiff nor the defendant Mary 
Kuchler intended or knew that the note was usurious or in violation 
of the Usury Act of the state of California by reason of the insertion 
therein of the provision that the interest was payable monthly in ad- 
vance at the highest legal rate permitted under said act.’’ As a con- 
clusion of law based upon the foregoing finding of fact, the trial court 
found that the plaintiff was indebted to the defendant Mary Kuchler 
in the sum of $10,000, with interest at 7 per cent. per annum from Janu- 
ary 14, 1928, and that otherwise the relief sought by the plaintiff should 
be denied and the preliminary injunction restraining defendants from 
proceeding to foreclose said deed of trust should be dissolved. From 
the judgment of the court based upon the foregoing findings of fact and 
conclusions of law the plaintiff prosecutes this appeal. 

That the transaction of which the plaintiff complains is and was 
at all times a usurious one under the provisions of the Usury Law of 
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California (Stats. 1919, p. Ixxxiii), and was therefore upon its face 
unlawful as to the rate of interest charged and collected thereunder, 
has been definitely decided by this court in the case of Haines v. Com- 
mercial Mortgage Co., 200 Cal. 609, 615, 254 P. 956, 255 P. 805, 53 A. 
L. R. 725, and the cases which have followed that decision since the date 
of its rendition. There is no pretense that the parties to said transac- 
tion did not fully comprehend and know the terms and conditions of 
the promissory note which formed the basis of the transaction and did 
net understand that it contemplated by its express language the pay- 
ment of interest at the rate of 12 per cent. per annum payable monthly 
in advance upon the principal of the note, and that if said interest was 
not paid as it thus became due it was to be added to the principal and 
become a part thereof, and thereafter bear interest at the same rate. 
The usury law as interpreted by this court in the cases above referred to 
forbids the making and entering into such a transaction, declaring the 
same to be usurious, and imposes the penalty provided in said statute 
for the collection of interest according to the terms and conditions of 
such a transaction. This being so, the intent of both or either of the 
parties engaged in such a transaction is immaterial for the reason, if 
for none other, that it is a conclusive presumption under subdivision 1 
of section 1962 of the Code of Civil Procedure that a malicious and 
guilty intent is presumed from the deliberate commission of an unlawful 
act. The cases upon which the respondents at the trial and upon this 
appeal rely to justify the action of the trial court in permitting evidence 
to be presented in support of the claim of the payee of the note that she 
did not intend to violate the law against usury do not support their 
insistence in that regard. The case of Lamb v. Herndon, 97 Cal. App. 
193, 275 P. 503, upon which they chiefly rely, is as to them a broken 
reed for the reason that in that case the transaction out of which the 
claim that it was a usurious one arose was not one involving the plain 
terms of a promissory note, but was a transaction arising out of certain 
real estate operations, the usurious nature of which was doubtful, and 
did not arise or appear upon the face thereof, and for that reason, and 
that reason only, the appellate tribunal approved the action of the trial 
court in permitting the parties to give in evidence the surrounding cir- 
cumstances of the transaction and the negotiations preceding it for the 
purpose of enabling the court to determine whether or not an intent to 
commit usury existed. We have approved that doctrine in later cases, 
but such cases have no application to a case wherein the plain terms of 
a promissory note disclose unmistakably and upon the face thereof that 
the transaction as to the interest chargeable thereon violates the express 
provisions of the usury law. The cases cited by the respondents from 
other jurisdictions are in the main similar as to their facts to Lamb v. 
Herndon, supra, and, even if not so, cannot be given application to the 
plain terms of our California statute. To hold that parties to a transac- 
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tion, plainly and clearly upon its face usurious, could be permitted to 
thus avoid the inhibitions of the statute and the penalties thereof would 
be to practically nullify the usury law. 

The judgment is reversed. 


CHECK GIVEN IN FULL SETTLEMENT 





Market Produce Co, v. Holland, Supreme Court of Arkansas, 38 S. W. 
Rep. (2d) 317 





A seller who accepts and cashes a check sent by the buyer as 
payment in full of a disputed account is estopped from denying 
that the account was paid in full and cannot thereafter recover the 
balance of the original contract price. 


Suit by W. L. Holland against the Market Produce Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed, and cause dis- 
missed. 

R. S. Dunn, of Booneville, for appellant. 

Williams & Williams, of Booneville, for appellee. 


SMITH, J.—This litigation arose out of the sale of 25 cases of eggs 
to appellant by appellee, which were delivered at Mansfield, Ark., and 
earried by appellant therefrom in a truck to Shreveport, La., a distance 
of 230 miles. This trip was made on a very hot day, over a road in 
which there were several detours, and, when the eggs reached Shreve- 
port and were there inspected, many of them were in bad condition. 
When appellant discovered the unsalable condition of many of the 
eggs, he called appellee over the long-distance telephone, and the parties 
discussed the condition of the eggs, but they differ as to the settlement 
arrived at in their conversation over the telephone. 

At the trial from which this appeal comes, appellee testified that the 
eggs were in good condition when delivered at Mansfield, while appel- 
lant testified that the condition of the eggs when they reached Shreve- 
port was such as to demonstrate that their condition was bad when they 
were delivered at Mansfield. This issue of fact was submitted to the 
jury, and is concluded by the jury’s verdict. 

The eggs were sold at $5.75 per case, which made the contract price 
for the entire 25 cases $143.75, and suit was brought for this amount. 
less a credit of $66.26, and from a judgment for that amount is this 
appeal. 








NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1033. 
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After the telephone conversation, and pursuant to it, as appellant 
contends, a statement of the condition of the eggs, as disclosed by this 
inspection, was prepared, which reads as follows: 

237 Doz. No. 1 eggs at $5.75 per case, ........... eee $45.42 


193 Doz. No. 2 eggs at $3.25 per case, ........... cee 20.84 
PI. TERY se cnidentiisaie cl andieiteesat nm actocnoaees 





This statement was attached to a check, upon the upper left-hand 
corner of which this notation was printed, in small type: ‘‘This check 
is in settlement of the following account, if incorrect please return with- 
out alteration.’’ 

Appellee, plaintiff below, testified that he did not read this notation, 
but he did not deny knowing that the check had been tendered in full 
settlement of the account for the eggs. 

After receiving this statement, with the check attached, appellee 
sent a telegram reading as follows: ‘‘I am returning you check and 
drafting in full as per agreement, letter following.’’ 

But appellee did not return the check, as the telegram stated. On 
the contrary, he consulted his attorney, who advised him to cash the 
check and sue for the balance due on the eggs, and this he did. This 
advice was upon the assumption that appellee had delivered the eggs 
of the quality contracted for at Mansfield, and that there was no bona 
fide controversy as to the amount due. 

But there was a controversy about the amount due, and, while the 
verdict of the jury reflects that appellant was wrong in its contention, 
the fact remains that there was a controversy. The telephone conversa- 
tion, the telegram, and the fact that appellee advised with his attorney 
before cashing the check are conclusive of that fact. 

We have, therefore, the case of a party who contends that he owed 
a certain amount, and no more, and who furnished a statement of the 
account owing to the other party in accordance with his contention, and, 
in satisfaction of this disputed account, attached thereto a check as pay- 
ment in full. After wiring appellant that the check would not be 
accepted as payment. appellee cashed it and gave credit for the amount 
thereof on the account as he contended it should be stated. This he 
could not do. He had the option of accepting the check as tendered, or 
of returning it, as he stated in his telegram that he had done, and when, 
under these circumstances, the check was cashed and its proceeds ap- 
propriated, appellee estopped himself from denying that the account 
had been paid in full. 

Our leading case on the effect of the acceptance of a sum less than 
the amount claimed in settlement of a disputed account is that of Bar- 
ham v. Bank of Delight, 94 Ark. 158, 126 S. W. 394, 395, 27 L. R. A. 
(N. S.) 439, where it was said: ‘‘It is true that, in order to constitute 
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an accord and satisfaction, it is necessary that the offer of the payment 
should be made by one party in full satisfaction of the demand and 
should be accepted as such by the other. But when the claim is dis- 
puted and unliquidated, and a less amount than is demanded is offered 
in full payment, the question as to whether the creditor in such ease 
does so agree to accept the amount offered in full satisfaction of his 
demand is a mixed question of law and fact. If the offer or tender is 
accompanied by declarations and acts so as to amount to a condition 
that, if the creditor accepts the amount offered, it must be in satisfac- 
tion of his demand, and the creditor understands therefrom that if he 
takes it he takes it subject to that condition, then an acceptance by the 
creditor will estop him from denying that he has agreed to accept the 
amount in full payment of his demand. His action in accepting the 
tender under such conditions will speak, and his words of protest only 
will not avail him.”’ 

The doctrine of that case has been reaffirmed and followed in nu- 
merous subsequent cases. Barham vy. Kizzia, 100 Ark, 251, 140 S. W. 6; 
Cunningham vy. Rauch-Darrach, 98 Ark. 269, 135 S. W. 831; Emerson 
v. Stevens Grocer Co., 95 Ark. 421, 130 S. W. 541; Pekin Cooperage 
Co. v. Gibbs, 114 Ark. 559, 170 S. W. 574; Longstreth v. Halter, 122 
Ark. 212, 183 S. W. 177; Mosaic Templars v. Austin, 126 Ark, 327, 190 
S. W. 571; O’Leary v. Keith, 134 Ark. 36, 203 S. W. 38; Beeson v. 
Brewer, 158 Ark. 512, 250 S. W. 518; American Ins. Union vy. Wilson, 
172 Ark. 841, 291 S. W. 417. 

We conclude, therefore, that under the undisputed evidence in this 
case the verdict should have been directed in appellant’s favor, and for 
the error in not so doing the judgment in appellee’s favor will be re- 
versed and the cause dismissed. It is so ordered. 


SURVIVOR ENTITLED TO TRUST DEPOSIT 





In re Collins’ Estate, New York Surrogate’s Court, 249 N. Y. Supp. 291 


Where a woman deposits money in a savings bank in her name, 
in trust for her husband, she retaining possession of the passbook, 
she will be entitled to the fund on the death of her husband. The 
fact that the husband’s executor. subsequent to the husband’s death, 
obtains possession of the passbook, is immaterial. 


Petition by Mary A. Collins, widow of Samuel C. Collins, deceased, 
for determination of right to possession of bank books and to revoke 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 357. 
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trusts therein by withdrawing deposits, opposed by decedent’s execu- 
tors. Petition granted. 

George W. Hildreth, of Riverhead, for petitioner. 

Robert P. Griffing, of Riverhead, for executors. 


PELLETREAU, 8.—Samuel C. Collins and Mary A. Collins were 
husband and wife residing in Riverhead. The said Samuel C. Collins 
had a position or employment in New York City continuously for many 
years, coming to Riverhead week-ends until the later years of his life, 
when he resided in Riverhead continuously, They had no children, and 
said Samuel C. Collins died November 26, 1929. During his lifetime, 
there was deposited various sums of money by Mary A. Collins in the 
Riverhead Savings Bank in the name of ‘‘Mary A. Collins in trust for 
Samuel C, Collins.”” On January 2, 1929, the account with interest 
accumulated thereon amounted to $3,393.51. Under like conditions she 
also deposited in the Suffolk County Trust Company various amounts 
in the name of ‘‘Mary A. Collins in trust for Samuel C. Collins’’; the 
account with interest thereon March 7, 1929, was $6,689.76. She like- 
wise deposited in the Suffolk County Trust Company another account 
in the name of Mary A. Collins on which there is a balance of $77.10. 
Passbooks were issued for each of the said accounts, The said Mary A. 
Collins is still living. These books were kept in a tin box in the home 
of Mr. and Mrs. Collins. When Mr, Collins died, the said box and 
contents remained in Mrs. Collins’ home. She is 78 years of age and 
feeble. Some time after the death of Mr. Collins, the executors of his 
will came to Mrs. Collins’ house and obtained said tin box containing 
the aforesaid bank books or passbooks. Under the circumstances in 
which the said books passed into the possession of the executors of the 
estate of Mr. Collins, I do not consider that Mrs. Collins by that fact 
alone relinquished or surrendered any rights in said bank accounts. 

The question arises as to the ownership of the bank accounts. Prior 
to 1904 there was much conflicting authority upon the subject of trust 
accounts in banks. In that year the Court of Appeals in Matter of 
Totten, 179 N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas. 900, 
established a general rule and clarified the situation. On page 125 of 
179 N. Y., 71 N. E. 748, 752, Judge Vann wrote: ‘‘ While we have con- 
sidered, we do not cite, the numerous cases decided by the Supreme 
Court bearing upon the question, owing to the conflict in the opinions’ 
of learned justices in different appellate divisions. It is necessary for 
us to settle the conflict by laying down such a rule as will best promote 
the interests of all the people in the state. After much reflection upon 
the subject, guided by the principles established by our former decisions, 
we announce the following as our conclusion: A deposit by one person 
of his own money in his own name as trustee for another, standing 
alone, does not establish an irrevocable trust during the lifetime of the 
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depositor. It is a tentative trust merely, revocable at will, until the 
depositor dies or completes the gift in his lifetime by some unequivocal 
act or declaration, such as delivery of the passbook or notice to the bene- 
ficiary. In case the depositor dies before the beneficiary without revoca- 
tion, or some decisive act or declaration of disaffirmance, the presump- 
tion arises that an absolute trust was created as to the balance on hand 
at the death of the depositor.’’ 

The authorities submitted in behalf of the executors of the will of 
Samuel C. Collins are of various dates prior to 1904. Under all cir- 
cumstances, I consider the trust accounts tentative only, and revocable 
at will of Mary A. Collins. She put the money in the bank, and she 
was and is the trustee. She did not and has not surrendered her rights. 
The trust being tentative and not irrevocable, Mary A. Collins, in my 
opinion, could and still ean revoke the trust. Had the depositor died 
before the beneficiary without revocation, the trust would have become 
absolute as to the balance on hand at her death. I consider Matter of 
Totten, supra, controlling. The principle there established is restated 
and amplified in Tierney v. Fitzpatrick, 195 N. Y. 433, 88 N. E. 750, 
decided in 1909, opinion by Judge Willard Bartlett. 

I conclude that the petition of Mary A. Collins should be granted; 
that she is entitled to the custody and possession of the aforesaid bank 
books or passbooks, and can revoke the trusts by withdrawing the money 
deposited in said accounts if she so desires. 

The prayer of the petition is granted. Decree accordingly. 


TWO-YEAR LIMITATION ON OFFICERS’ LIA- 
BILITY FOR DEPOSITS RECEIVED 
DURING INSOLVENCY 


Rose v. First State Bank of Paris, Texas, Court of Civil Appeals of 
Texas, 38 S. W. Rep. (2d) 863 


A statute making the officers and directors of a bank individually 
responsible for deposits received when, to their knowledge, the bank 
is insolvent, is not intended to relieve the bank of liability. 

The Missouri statute imposing such individual liability, Rev. St. 
1925, art. 533, creates a cause of action for a money judgment and 
the obligation is to pay money only. Action is therefore barred by 
the two-year statute of limitations (Rev. St. 1925, art. 5526, subd. 4). 


Suit by A. J. Rose against the First State Bank of Paris, Tex., and 
others. Judgment for defendants, and plaintiff appeals. Affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 334, 1151. 
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The appeal is to revise a ruling of the trial court in sustaining a 
demurrer to the plaintiff’s petition upon the ground that it appeared 
from the face of the petition that the cause of action was barred by the 
statutes of limitation. It was the opinion of the trial court that ‘‘the 
statute of limitation of two years’’ was applicable to the case. 

The suit was filed in the district court on May 26, 1930, by the plain- 
tiff, A. J. Rose, against the First State Bank of Paris, and the other 
named defendants, respectively as president, vice-president, cashier and 
directors of the bank. The allegations in the petition are, in substance, 
that the bank was, and had so existed for some time previously, in fail- 
ing circumstances and was actually insoivent on the date of April 30, 
1926, and the officers and directors knew of such fact, when the plaintiff 
deposited in the bank $16,000 in money and was issued and delivered 
the following certificate in writing: 


‘*$16,000.00 No, 1056 

‘The First State Bank of Paris, Texas, April 30, 1926. 

‘‘This certifies that A. J. Rose has deposited in this bank $16,000.00 
payable to the order of himself, in current funds on the return of the 
certificate properly endorsed. Due January 1, 1927. 

‘*With interest at no per cent. per annum for the time specified. 

‘‘This certificate is not subject to check, and is not negotiable. 

‘*No interest after maturity, 

‘‘E. H. MecGlasson, Vice-President.”’ 


That at the time when the deposit was made in the bank the plaintiff 
had no notice nor knowledge of its insolvency, but on the contrary, as 
the bank was open and being operated, he was led to believe that it was 
solvent and worthy of credit and confidence, and that his money would 
be repaid to him on his demand on January 1, 1927. That on May 26,. 
1926, and because of insolvency, the officers and directors of the bank 
closed its doors and placed its affairs and assets in the hands and under 
the control of the banking commissioner of Texas for liquidation. That 
the assets of the bank were all collected and disposed of during the 
process of liquidation, and this plaintiff has received no part of the sum 
deposited by him. 

As was specially alleged: ‘‘The plaintiff further alleges that he did 
not at any time know or have any cause or reason to suspect the in- 
solvency of said bank until some days after the 26th day of May, 1926, 
when he, for the first time, learned of its insolvency, and the fact that 
it had been taken in charge by the Banking Commissioner of the State 
of Texas; that it was not until some days after the 26th day of May, 
1926, that he had any cause or reason to suspect, nor was he, previous 
thereto, in possession of any faet or circumstance, which would cause 
him to believe or even suspect that such bank, at the date it received 
such deposit from him, to-wit, on April 30, 1926, was insolvent, and was 
then insolvent.’’ 
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King, Mahaffey, Wheeler & Bryson, of Texarkana, for appellant. 
W. F. Moore, of Paris, for appellees. 


LEVY, J. (after stating the case as above). The point presented 
for decision is that of whether or not the cause of action was barred by 
the statute of limitations. The answer depends, first, on how the action 
should be classified. The asserted right of action is founded solely on 
article 533, R. S. 1925, which is as follows: ‘‘No president, director, 
manager, cashier or other officer or agent of any bank or banking insti- 
tution organized and doing business under the provisions of this article 
shall receive or assent to the reception of deposits, or create or assent to 
the creation of any debts by such bank after he shall have knowledge of 
the fact that it is insolvent or in failing circumstances. Every person 
violating the provisions of this article shall be individually responsible 
for such deposits so received and all debts so contracted. Any director 
who may have paid more than his share of the liabilities mentioned in 
this article may have the proper remedy at law against such other per- 
sons as shall not have paid their full share of such liabilities. In case 
of the insolvency of one or more of such officers, agents or managers, 
the same shall be paid for the time being by those who are solvent, in 
equal proportion.’’ The article is clear in the nature and purpose of 
its adoption, to impose upon the bank’s officers and directors, as such, 
the legal liability of becoming ‘‘individually responsible’’ when the 
special circumstances stated occurs, to pay to the specially named de- 
positors ‘‘such deposits so received’’ by ‘‘such bank.’’ The word ‘‘de- 
posits’’ as used is descriptive of the obligation assumed by the bank 
with the assent of the officers and directors ‘‘violating the provisions 
of this article.’’ A general deposit is, in truth, but a loan of money to 
a bank and the relationship of the bank to the depositor is legally re- 
garded as that of debtor and creditor. Baker v. Kennedy, 53 Tex. 200; 
7 C. J. § 326, p. 641. The effect of the provisions of the act, then, is an 
intention not to relieve the bank of any liability for the wrongful acts 
done by the officers and directors in receiving such deposits, but to im- 
pose this additional liability upon the officers and directors in favor 
of and for the benefit of the specially named creditors of the bank for 
the money so due from the bank to such ereditors by reason of the 
financial condition of the bank. In the case of Fichtner v. Mohr (Mo. 
App.) 16 S. W. (2d) 739, in passing upon the Missouri statute which 
is in the words of the Texas statute, the court concluded that the liabil- 
ity thus imposed upon the officers and directors of the bank should 
be classed as a penal and not a contractual one. Stated in other words, 
the ruling was to the effect that the liability was not in the nature of a 
mere personal contract but a specialty debt created by statute. And in 
Wood on Limitation (3d. Ed.) § 39, p. 95, it is said: ‘‘The test whether 
a statute creates a specialty debt or not is whether independent of the 
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statute the law implies an obligation to do that which a statute requires 
to be done, and whether independently of the statute a right of action 
exists for a breach of the duty or obligation imposed by the statute. If 
so, then the obligation is not in the nature of a specialty. . . . but 
if the statute creates the duty or obligation then the obligation thereby 
imposed is a specialty.’’ The distinction is, as given by section 36, 
Wood on Limitation, and reading: ‘‘In all cases where liability is 
ereated by the positive requisitions of a statute and not by the acts of 
the parties themselves, the liability is in the nature of a specialty, and 
is not within the statute of 21 James nor within the statutes adopted in 
the several states applicable to simple contracts, unless expressly made 
so.’’? Further, in the like principles of statutory liability of stock- 
holders, the rule appears, as stated in 1 Cook on Corporations, p. 585: 
‘*But the usual statutory liability of stockholders is not a penalty. The 
courts are nearly unanimous in holding that by statute where the stock- 
holders in a corporation, instead of being relieved entirely from liability 
to the corporate creditors, are only partially relieved therefrom, the 
additional liability is a contract liability, and will be enforced by the 
courts of any state. In other words, the ordinary statutory liability 
of stockholders is a contract liability, and is generally held to be such 
by the courts of all the states.’’ 

Under the tests stated, undoubtedly the statute in the present case 
does create the duty or obligation upon the officers and directors to pay 
the deposit received by the bank for whom they assume to act, though 
independently of the statute the law does not imply any obligation upon 
the officers and directors to pay the debt; nor, independently of the 
statute, could any right of action for the debt of the bank be main- 
tained by the creditors of the bank. Therefore the liability thus im- 
posed should be classed as in the nature of a statutory liability imposed 
upon the officers and directors to personally pay the debt of the bank 
due by it to the plaintiff, a depositor creditor. It is a cause of action 
for a money judgment and the obligation is to pay money only. 

What period of limitation, then, is applicable to the ease of liability 
as here provided? There appears a great variety of decided cases in 
relation to different statutes of limitation which have been applied to 
actions of debt created partly by statute and partly by contract, as well 
as to debts created solely by statute. Article 5529 fixes four years as 
the period applicable for ‘‘every action other than the recovery of real 
estate, for which no limitation is otherwise prescribed.’’ Another pro- 
vision, subdivision 4, article 5526, fixes two years as the period appli- 
cable for ‘‘actions for debt where the indebtedness is not evidenced by a 
contract in writing.’’ In the case of Corsicana National Bank v. John- 
son, 251 U. S. 68, 40 S. Ct. 82, 89, 64 L. Ed. 141, the bank sued its 
director and vice-president under the provisions of the federal statute 
for an excessive and bad loan of the bank’s funds. There the liability 
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was a legislative or statutory liability to pay the loan, and the Supreme 
Court of the United States, in applying the Texas statute of limitations, 
held ‘*‘in our opinion, the action is not one of the kinds specified in 
article 5687 [actions for debt], to which the two-year limitation applies, 
but is within the general description of article 5690 [the residuary 
section], and subject only to the limitation of four years.’’ Presumably 
the ruling was based upon the view, which is logically correct, that the 
wording of subdivision 4+ of article 5526 merely separated and distin- 
guished those cases resting on oral contract from those cases resting 
upon written contract as provided by subdivision 1 or article 5527. 
Subdivision 1 of article 5527 provides for ‘‘actions for debt where the 
indebtedness is evidenced by or founded upon any contract in writing.’’ 
But the Supreme Court of this state, in the case of Gordon v. Rhodes 
& Daniel, 102 Tex. 300, 116 8. W. 40, 41, decided prior to the above case 
of Bank y. Johnson, construed the term ‘‘actions for debt,’’ as used in 
subdivision 4 or article 5526, as not intended as a separate and distine- 
tive remedy for controversies arising out of mere personal contracts, but 
as intended to extend to and embrace liabilities that are payable in 
money only, although not resting upon mere personal contracts. The 
court cited and followed the early case of Robinson v. Varnell, 16 Tex. 
382, as so broadly holding. There is reflected the intention by such con- 
struction of the terms of the statute to have the words ‘‘action for debt”’ 
embrace all liabilities payable in money only, when not founded upon a 
writing, whether upon a~mere personal contract, or upon a specialty 
debt, or upon a strictly legislative liability. We feel bound by the con- 
struction so broadly given to the article in this case of Gordon vy. 
Rhodes & Daniel, supra, and regard the interpretation as controlling 
the present appeal. The two years’ statute referred to was applied in 
the case of stockholders’ liability. Austin v, Proctor (Tex. Civ. App.) 
291 S. W. 702. Similarly a statutory liability was considered to be 
within the provision of the statute of limitations relating to all actions 
founded upon any contract or liability ‘‘not in writing.’’ Nebraska 
National Bank v. Walsh, 68 Ark. 433, 59 S. W. 952, 82 Am. St. Rep. 301. 

The case cited of McCord v. Nabours, 101 Tex. 494, 109 S. W. 913, 
917, 111 S. W. 144, is distinguishable from the present suit. In that 
ease, as in all similar cases, article 5529, being the residuary section, is 
held applicable because it was an equitable action ‘‘to set aside the 
transaction by which McCord acquired the stock and to restore it to the 
estate for which he was assignee.’’ It was not a suit to enforce the pay- 
ment of money only, as in the nature of an ‘‘action for debt,’’ but 
primarily to recover specific property. That same distinction would 
apply to the cases cited of Holland v. Ashley (Tex. Civ. App.) 158 S. 
W. 1033, and Yeaman v. Galveston City Co., 106 Tex. 389, 167 S. W. 
710, Ann. Cas. 1917E, 191. 

The judgment is affirmed. 
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EFFECT OF FAILURE OF DRAWEE AND COR- 
RESPONDENT BANKS ON CHECKS 
SENT FOR COLLECTION 





Little Rock Branch of Federal Reserve Bank v. Taylor, Bank Commis- 
sioner, Supreme Court of Arkansas, 38 S. W. Rep. (2d) 323 





A bank is not lacking in diligence in sending checks for collec- 
tion direct to the bank, in another city, on which they are drawn. 

When a collecting bank forwards checks direct to the drawee 
and the latter remits by a draft on a correspondent bank and both 
drawee and correspondent fail before the draft is collected the 
collecting bank is not entitled to a preference over other creditors 
in payment. , 


Suit by the Little Rock Branch of the Federal Reserve Bank against 
Walter E. Taylor, Bank Commissioner. From the decree, plaintiff ap- 
peals. Affirmed. 

This appeal challenges the correctness of a decree of the Saline 
chancery court refusing to require the bank commissioner, in charge of 
the failed bank of Bauxite, to pay in full as a prior claim certain 
amounts collected by the bank and attempted to be forwarded by its 
draft on its correspondent bank before the failure of the collecting bank. 

It appears from the agreed statement of facts that the appellant 
bank on November 13 and 14, 1930, received for collection 29 checks 
drawn by the Bauxite Mercantile Company on the Bank of Bauxite in 
the ordinary course of business payable to various persons in different 
places, all of said checks having been promptly cleared and sent by ap- 
pellant bank to the Bank of Bauxite for payment, each check bearing 
the indorsement, ‘‘Pay to any bank, banker or trust company for col- 
lection and remittance, ete. . . .’’ the payee and amount of each 
check being listed as follows: American National Insurance Co., $35.75. 
Beal-Burrow Dry Goods Co., $403.24, ete. . . .’’ All of the checks 
were received by the drawee Bank of Bauxite and charged against the 
account of the Bauxite Mereantile Company on November 14, 1930, 
except three checks for $12.66, $12.51, and $35.75, respectively, which 
were received and charged by it on November 15, 1930. The Bauxite 
Mercantile Company, a regular customer of the Bank of Bauxite, main- 
tained a checking account there and had to its credit at the time a 
balance in excess of the amount of all said checks, and at the time the 
Bank of Bauxite was closed, after the checks were charged to the ac- 
count of the Bauxite Mercantile Company, it had a balance to its credit 





NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 259, 271. 
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of $736.99. The Bank of Bauxite remitted the proceeds of the collection 
to appellant bank by mailing to it, on November 14, a check on the 
American Exchange Trust Company of Little Rock sufficient in amount 
to cover all the said 29 checks, except the three separately listed above 
on which remittance was made by the bank to the American Exchange 
Trust Company on November 15, each of said checks being payable on 
demand. The draft dated November 14 was received by the appellant 
bank on November 15, after it cleared for the day, and the one dated 
November 15 was received by the appellant bank on November 17; 
November 16 being Sunday. At the time of the making and receiving 
of each of the checks for collection by the appellant bank and at the 
time of the closing of the Bank of Bauxite and the closing of the Ameri- 
can Exchange Trust Company, the Bank of Bauxite had sufficient 
balance to its credit in the American Exchange Trust Company to have 
paid both of said Bauxite bank’s checks or drafts. November 15 was 
Saturday, and on November 17 the American Exchange Trust Company, 
before the opening hour, suspended payment of checks drawn against 
depositors payable on demand, and so did the Bank of Bauxite under 
the provisions of the statute, section 717, C. & M. Digest. At the end 
of the five-day period of suspension, each of the banks failed to open 
and resume payment of such checks and the bank commissioner took 
charge of each on November 23, 1930, on the ground of insolvency. The 
American Exchange Trust Company did not pay the drafts on it by the 
Bank of Bauxite nor any part thereof. 

On November 19, 1930, the Bauxite Mercantile Company, the drawer 
of the checks, was having its books audited by an accountant who was 
required to ascertain what checks were outstanding and unpaid, and on 
November 19 he asked the cashier to have the Bank of Bauxite send 
over a statement of its account with the canceled checks, which was done. 
Among the checks returned with the statement that afternoon were the 
29 checks aggregating the sum of $5,144.95; which still remain in its 
hands. Nothing in the whole transaction between the drawee bank, the 
collecting bank, the Bank of Bauxite, and the drawer of the checks in- 
volving the surrender of the checks to the Mercantile Company was done 
for the purpose or with the intent of giving the Bauxite Mercantile 
Company any preference in the assets of the Bank of Bauxite. The 
surrender of the checks at the time by the bank to the mercantile com- 
pany ‘‘was made and accepted in entire good faith and without any 
thought of giving or obtaining a preference’’ as recited in the agreed 
statement. 

The appellant claimed it was entitled to priority of payment of the 
items amounting to $5,144.95, since the checks, after being charged 
against the drawer’s account, were afterwards surrendered to the 
drawer and the entries in the bank’s books could not be reversed and 
the checks returned to the appellant bank. 
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From a decree denying appellant the right to preferential payment 
of its claim, the appeal is prosecuted. 

Jas. G. McConkey, of St. Louis, Mo., and Rose, Hemingway, Cantrell 
& Loughborough, of Little Rock, for appellant. 

Robinson, House & Moses, of Little Rock, for appellee. 


KIRBY, J. (after stating the facts) —It is well-established law 
that a bank receiving a draft for collection merely is the agent of the 
remitter, drawer, or forwarding bank, and takes no title to the paper 
or the proceeds when collected, but holds same in trust until remitted. 
Darragh Co. v. Goodman, 124 Ark. 532, 187 S. W. 673. 

It is also true that no lack of diligence was shown by appellant 
bank in handling the items by sending the checks for collection direct 
to the bank on which they were drawn, nor in said drawee bank in 
charging the amounts of said checks against the account of the drawer 
thereof. Rainwater v. Federal Reserve Bank, 172 Ark. 631, 290 S. W. 
69; Lister v. First National Bank of Van Buren, 181 Ark. 140, 25 S. 
W. (2d) 26. 

The forwarding of the amount of the checks collected by the Bank 
of Bauxite to the appellant, the sending bank, of its check on its cor- 
respondent bank in Little Rock, the American Exchange Trust Com- 
pany, did not constitute a payment of the money collected, since the 
correspondent bank had closed its doors before presentation of the 
checks in due time as did the collecting bank, both of which were in- 
solvent and not able to reopen at the end of the five days of suspension 
allowed by law and were taken charge of by the bank commissioner. It 
is insisted therefore that under the statute, Act 107 of 1927, p. 298, 
that since the Bank of Bauxite, on which the checks were drawn, had 
made the collection by charging the amount of said checks against the 
account of its customer or depositor, the drawer, and had forwarded its 
check or draft therefor against its correspondent bank at Little Rock 
and had returned and surrendered the paid checks to the drawer thereof 
prior to the bank commissioner’s taking charge that he could not reverse 
the entries upon the books of the bank as to the collections made and 
return the checks to the bank sending them for coilection, and that, 
therefore, the transaction was completed and the collecting bank’s claim 
for priority of payment must be sustained, since it cannot be extin- 
guished by the reversal of the entries on the bank’s books and the return 
by the collecting bank of the checks. 

The statute provides: ‘‘(7) the owner of a remittance of the said 
bank, the proceeds of a collection made by said bank by honoring a 
check or other order upon itself or by a charge against the account of 
its depositor, although the said collection has not had a distinctive 
identity in the hands of said bank has not actually increased its cash 
assets and has resulted in merely shifting its liability upon its books 
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from one of its creditors to another or new creditor, in instances where 
the said remittance has been presented with due diligence for payment 
to said bank or its drawee and is not paid, and where the instrument 
collected can not be returned by the Commissioner to the person who 
had transmitted the same to said bank for collection, the said instrument 
having been surrendered by said bank upon its collection in such manner 
prior to the Commissioner taking charge, it being hereby made the duty 
of said Commissioner to reverse the entries upon the books of said bank 
as to all collections made in such manner in all instances where the 
said unpaid remittance has been so presented with due diligence and 
where the said instrument remains in said bank unsurrendered, by 
which said reversal of entries the said instrument shall be deemed to be 
from its inception unpaid, and thereupon the said Commissioner shall 
return the said instrument to the person who had transmitted the same 
to said bank, which return shall be in extinguishment to the extent 
thereof of the said remittance. . . .’’ Act 107 of 1927. 

It is true that this statute provides that all creditors of a bank of 
which the commissioner has taken charge are classifiable, etc., and where 
the instrument collected cannot be returned by the commissioner to the 
person who transmitted the same for collection, the said instrument hav- 
ing been surrendered by said bank upon its collection in said manner 
‘‘prior to the Commissioner taking charge,’’ etc., but the majority is of 
opinion that the act of insolvency by the bank in suspension of payment 
of checks on demand for the alleged protection of the stockholders and 
creditors without reopening the bank at the end of the time of suspen- 
sion and the bank commissioner’s taking actual charge thereof is sufti- 
cient within the meaning of the act, and his authority relates back and 
begins from the time of the suspension of payment or act of insolvency 
so far as the right to make reversal of entries upon the books as to the 
showing of collections made against depositors during such suspension, 
and certainly that since the bank should not have surrendered these 
checks after charging off the amount thereof against the account of its 
depositor during the period of suspension of payment of checks, its 
having done so could not deprive the bank commissioner of the right to 
reverse the entries on the bank’s books about the collections to show the 
checks uncollected ; the checks having been wrongfully surrendered and 
returned to the drawer without any intent, it is true, of in any way con- 
ducing to a preference of the claim for payment or constituting it a 
priority, and it could not have such effect. The bank commissioner 
therefore was authorized to reverse the book entries showing the pay- 
ment of this claim, and the checks having been wrongfully returned to 
the drawer, no payment thereof was constituted, and the drawer still 
remains liable therefor. 

The decree is affirmed accordingly. 
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THE OWNER OF A DRAFT SENT FOR COLLEC- 
TION AND CREDIT IS ENTITLED TO THE 
PROCEEDS FROM THE INSOLVENT 
SENDING BANK 





First State Bank v. Taylor, State Bank Commissioner, Supreme Court 
of Arkansas, 39 S. W. Rep. (2d) 519 





The owner of a draft sent for collection and credit to a bank 
which sends it to a correspondent bank for collection and credit is 
entitled to the proceeds coilected by the correspondent bank and 
sent to the first named bank after the latter’s insolvency. 

A bank at Knobel, Arkansas, owning a draft, sent it for collec- 

tion and credit to a bank at Little Rock, which sent it to a corre- 
spondent bank at Pine Bluff for collection and credit. The Pine 
Bluff bank collected and remitted to the Little Rock bank but the 
remittance was received after the latter bank had failed. The Knobel 
bank was held to have a preferred claim against the Little Rock 
bank for the amount of the draft. 

**Collect and eredit’’ and ‘‘collect and remit’’ both convey the 
idea that the party giving is the owner and the one receiving is the 
agent. 


Petition by the First State Bank against Walter E. Taylor, State 
Bank Commissioner. From the decree, petitioner appeals. Reversed 
and remanded with directions. 

Walter L. Pope, of Pocahontas, for appellant. 

Sam Rorex and Nat R. Hughes, both of Little Rock, for appellee. 


MEHAFFY, J.—On November 13, 1930, the First State Bank, 
which was at that time operating under the name the Bank of Knobel, 
was the owner of a sight draft with bills of lading attached drawn by 
the Knobel Gin Company on R. A. Downs & Co. of Pine Bluff, Ark., in 
the amount of $2,398.04, which was on that date sent for collection and 
eredit to the American Exchange Trust Company of Little Rock. 

The American Exchange Trust Company received the draft on the 
14th of November, 1930, and sent it for collection to the Merchants’ & 
Planters’ Bank & Trust Company at Pine Bluff, Ark. The draft was 
paid to the Merchants’ & Planters’ Bank & Trust Company by the 
drawee November 15. November 15 was Saturday, and was the last day 
that the American Exchange Trust Company was open for business, 
and the collection made by the Pine Bluff bank was not sent to the 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
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American Exchange Trust Company until after the American Exchange 
Trust Company became insolvent and closed its doors. 

The draft was collected on the last day that the American Exchange 
Trust Company was doing business and before it closed its doors, Ou 
the 20th of November the amount of the draft was paid to the bank 
commissioner into assets of the American Exchange Trust Company, 
and the Bank of Knobel was on that day notified of the payment. The 
Bank of Knobel was notified on the 22d day of November that the draft 
had not been accounted for. 

Both the American Exchange Trust Company and the Merchants’ 
& Planters’ Bank & Trust Company closed at 1 o’clock, November 15, 
and did not thereafter operate as banking institutions. The bank com- 
missioner took charge of both these banks as insolvents on November 22. 

The appellant filed a petition in the chancery court asking that it 
have a preferred claim against the American Exchange Trust Company 
for the amount of the draft. The chancery court dismissed the petition 
for preference and the case is here on appeal. 

The facts are undisputed, and the question here presented is whether, 
at the time of the failure of the American Exchange Trust Company, 
the relation between it and the First State Bank was that of debtor and 
creditor, or principal and agent, because, if the relation of principal 
and agent existed, the appellee was the owner of the proceeds of the 
draft, and entitled to recover on it; on the other hand, if the relation of 
debtor and creditor existed, the proceeds of the draft would go into the 
general fund and the appellee would be entitled to no preference over 
other depositors. 

We recently said: ‘‘ Although there is some conflict in the authori- 
ties, the general rule is that the title to commercial paper received for 
collection by a bank and forwarded to its correspondent in the usual 
course of business does not vest in the bank to which the paper is sent, 
but remains in the sending bank until the collection has been made. 
After the collection is made, then the relation of debtor and creditor 
exists. Before collection, however, if loss occurred, it would be borne 
by the sending bank and not the bank to which the papers were sent. 
Prior to collection the relation of principal and agent exists.’’ Taylor, 
Bank Commissioner v. Corning Bank & Trust Co. (Ark. April 27, 1931) 
38 S. W. (2d) 557, 559. 

It therefore appears from our former decision that the relation of 
principal and agent existed until collection was made; that is, until the 
transaction was completed, and the money received by the American 
Exchange Trust Company. The question is, who was the owner of the 
proceeds of the draft after the debtor had paid, but before it reached 
the American Exchange Trust Company? This question can be 
answered by ascertaining who would bear the loss, if loss occurred, 
before it reached the American Exchange Trust Company. 
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The Pine Bluff bank failed after the collection was made and on the 
same day that the American Exchange Trust Company failed, but if 
the money had been stolen or embezzled, or loss had occurred in any 
other way before the Pine Bluff bank remitted to the American Ex- 
change Trust Company, such loss would have been borne by the First 
State Bank, the bank which sent it to the American Exchange Trust 
Company for collection. 

If a bank receives drafts for collection and sends them to a corre- 
spondent bank and loss occurs, it falls on the owner of the drafts and 
not on the bank which sent them for collection to its correspondent, 
unless the sending bank was guilty of negligence in some way that 
caused or contributed to the loss, and it would then be liable for its 
negligence, and not because the relation of debtor and creditor existed. 

This being true, it follows necessarily that the relation of debtor and 
creditor did not exist between the Knobel Bank and the Little Rock bank 
until the Little Rock bank actually received the money. ‘‘It is likewise 
well established that a bank, receiving a draft for collection merely, is 
the agent of the remitter, drawer, or forwarding bank, and takes no 
title to the paper, or the proceeds, when collected, but holds same in 
trust for remitting.’’ Darragh & Co. v. Goodman, 124 Ark. 632, 187 
S. W. 673, 674. 

The Kentucky court, where the facts were somewhat similar to the 
facts in this case, said: ‘‘That the actual relation between the parties 
was that of principal and agent is not only shown by a letter of instruc- 
tion accompanying the draft, and the entry mentioned, but the theory 
of appellant’s right to the money is based upon the fact conceded in his 
pleading that the draft was sent by one and received by the other for 
‘collection and credit.’ There is, however, as contended by counsel, a 
distinction between an instruction by the owner to a collecting bank to 
‘collect and remit,’ and the one, given in this case, to ‘collect and credit.’ 
But whatever other difference in meaning of the two phrases there may 
be, both convey the idea that the party giving is owner, and the one 
receiving the instruction is agent. Such, then, being the relation when 
the draft was received, the main inquiry is whether anything thereafter 
occurred which had the legal effect to change the attitude of the Fidelity 
Bank from that of agent to owner.’’ Armstrong, Receiver v. Boyertown 
Nat. Bank, 90 Ky. 431, 14 8. W. 411, 412, 9 L. R. A. 553. 

The court in the above case also said, after discussing the contract 
and rules applicable: ‘‘But it is well settled that where a bank receives 
a draft or note for ‘collection on account,’ or, what is the same, ‘collec- 
tion and credit,’ it does not owe the amount until collected ; and, though 
eredit be given therefor prior to collection, the bank is not precluded 
from canceling such credit. which is regarded as merely provisional, if 
the paper is dishonored. It would, therefore, seem just and reasonable, 
even if there was no authority to support the position, that if the bank 





742 THE BANKING LAW JOURNAL 


does not, in such case, owe the amount before it is actually collected, it 
should not be held to have any other right to it than as agent, and 
that if not bound by an entry of credit, it should not have power to bind 
the real owner thereby. It has, however, been distinctly, and we think 
correctly, held that a holder of paper, who delivers it to a bank for col- 
lection and credit, is at liberty to treat the bank as an agent until the 
proceeds are collected by the bank in money, and that authority of the 
bank to credit the customer does not arise until he has actually received 
the money.”’ 

The letter of the Bank of Knobel in the instant case, sent to the 
American Exchange Trust Company November 13, 1930, was as follows: 
**We enclose for collection and credit.’’ And the letter of the American 
Exchange Trust Company sending the draft:to the bank at Pine Bluff 
also stated, ‘‘Enclosed find for collection and credit,’’ and as stated by 
the Kentucky court in discussing the phrase ‘‘collection and credit’’ and 
‘‘eollect and remit,’’ whatever other difference in meaning in the two 
phrases there may be, both convey the idea that the party giving is the 
owner and the one receiving is the agent. 

That the Bank of Knobel was the owner of the drafts cannot be 
doubted, and under the general rule followed by this court, it was the 
owner of the proceeds until actually received by the American Exchange 
Trust Company. This is true, because if the loss had occurred before 
the American Exchange Trust Company received the money, it would 
have fallen on the Bank of Knobel and not on the American Exchange 
Trust Company. 

The only question in this ease is whether the title to the draft and 
proceeds was in the Bank of Knobel until the money was received by 
the American Exchange Trust Company and, having reached the con- 
clusion that the appellant was the owner of the proceeds, the decree of 
the chancellor is reversed, and the cause remanded, with directions to 
enter a decree in accordance with the prayer of the complaint. 


RECEIVER’S DEPOSIT NOT ENTITLED TO 
PREFERENCE 


In re Wasserman, New York Supreme Court, Kings County, 250 N. Y. 
Supp. 84 


A deposit by a receiver in his name as such is not entitled to a 
preference in payment upon the failure of the bank. 

If the bank itself were the receiver the claim would be preferred 
under section 188 subd. 8, of the New York Banking Law, which 





NOTE —For similar decisions see Panking Law Journal Digest (Third 
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provides that where a bank is dissolved or liquidated ‘‘the debts from 
such corporation as guardian, trustee, executor, administrator, com- 
mittee, or depository shall be entitled to priority of payment from 
the assets of such corporation on an equality with any other priority 
given by this chapter.”’ 


Proceeding by Max Wasserman, receiver, for summary order direct- 
ing Joseph A. Broderick, as State Superintendent of Banks in charge 
of the affairs of the Bank of the United States, to turn over to peti- 
tioner the fund deposited in receiver’s name. Motion denied. 

David M. Palley, of New York City, for petitioner. 

Carl J. Austrian, of New York City, for Joseph A. Broderick. 


RIEGELMANN, J.—In an action for the foreclosure of a mechanie’s 
lien, the petitioner herein was duly appointed receiver of the rents and 
profits pending the action. Subsequently he opened an account in form 
**Max Wasserman, Receiver,’’ with the Bank of the United States, and 
deposited to the eredit of such account the funds collected by him as 
receiver. From the time of the opening of said account on September 
19, 1929, to and including December 9, 1930, there were recorded trans- 
actions representing 219 deposits to the credit of said account and 217 
withdrawals by checks signed by petitioner as receiver. On or about 
December 10, 1930, the superintendent of banks of the state of New 
York assumed charge and control of the affairs of the Bank of the 
United States, at which time there remained on deposit to the credit of 
the said account the sum of $8,036.66. 

The petitioner as such receiver makes this motion for a summary 
order directing the superintendent of banks to turn over to him as such 
receiver this sum. He claims that the fund is a trust fund in the cus- 
tody and control of this court and entitled to priority under subdivision 
8 of section 188 of the Banking Law. The application is opposed chiefly 
on the ground that the relation of debtor and creditor and not bailor 
and bailee existed between the petitioner and the bank. The order ap- 
pointing the receiver directs the retention of the fund until ‘‘the further 
order of the court,’’ but contains no direction for the deposit of such 
fund, and, in the absence of such direction, no such duty was imposed 
upon the receiver. 

Under the weight of authority it is permissible for a receiver, in the 
exercise of due care and caution, to deposit the funds collected in a 
bank of good standing, but, if he does so, the nature of the transaction 
is to be determined by the general rules applicable to all deposits. 

The distinction between a general and a special deposit is well estab- 
lished. The former is a deposit made generally, to the depositor’s credit, 
to be drawn upon in the usual course of banking business. The funds 
so deposited become the property of the bank, and the relation of debtor 
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and creditor is established between the depositor and the bank, <A de- 
posit is special where it is made for safe-keeping and the sum deposited 
is to be kept intact, or where it is made for some specific purpose which 
does not contemplate a general credit account. If the deposit be special, 
the bank is merely in charge as custodian, the ownership remains in the 
depositor, and the bank has no authority to use the funds deposited. A 
special deposit partakes of the nature of a bailment where the identical 
funds are to be kept intact and returned upon demand. But a deposit 
also is special where a sum equivalent to the deposit is to be kept intact 
for the use of the depositor (Genesee Wesleyan Seminary v. United 
States Fidelity & Guaranty Company, 247 N. Y. 52, page 55, 159 N. E. 
720, 56 A. L. R. 964; People v. City Bank of Rochester, 96 N. Y. 32, 
page 37; 3 Ruling Case Law, page 516, §§ 146 and 150. 

The character of a deposit, as general or special under the rule 
above stated, is determined by the contract, either express or implied, 
made between the bank and the depositor. The papers presented on this 
motion do not disclose either an express or an implied contract effective 
to clothe the fund here involved with the character of a special deposit. 
So far as appears, no request was made that the funds deposited be 
kept separate from the other funds of the bank, the account was opened 
as a commercial account, and over 200 separate deposits and with- 
drawals, according to usual banking custom, were recorded prior to the 
assumption of control by the superintendent of banks. Nothing is shown 
which justifies a finding that a trust relationship was established which 
deprived the bank of the right to use the funds so deposited as it used 
its general deposits. The facts here disclosed present all the character- 
isties of a general deposit. 3 Ruling Case Law, page 518, § 147. 

And the fact that a depositor, after his name, adds words descriptive 
of the capacity in which he holds the funds, such as executor, adminis- 
trator, trustee, guardian, and the like, does not make the deposit a 
special deposit. 3 Ruling Case Law, page 518, § 147; In re Bologh 
(D. C.) 185 F. 825, page 829. 

Moreover, the presumption is that a deposit is general and not 
special. Genesee Wesleyan Seminary v. United States Fidelity & Guar- 
anty Company, supra. And the burden of proof is upon the one who 
asserts that a deposit is special. In re Franklin Bank, 1 Paige 249, 
page 254, 19 Am. Dee. 413. 

Under the general rules above stated, I think the deposit here in- 
volved must be deemed to be a general and not a special deposit. The 
bank was entitled to use the fund as it used the funds of its general 
depositors, and the relation of debtor and creditor only existed between 
petitioner and the bank. No facts are presented which would justify a 
finding that the transaction between the petitioner and the bank created 
a bailment, where the identical funds or an equivalent amount was to be 
kept intact solely for the purposes of the depositor. 
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If this be so, the only question that remains is whether a general 
deposit, made by one holding a fund in a representative character, is 
accorded a preference or priority by the Banking Law over other gen- 
eral depositors. I think the answer must be in the negative. Priorities 
or preferences with respect to various funds deposited, and in various 
situations, are created by the Banking Law. See sections 32, 45, 70, 
156, 188, 278, 414, 487, and 456. But generally it will be noticed that 
such priorities are granted ‘‘on an equality with any other priority 
given by this chapter.’’ No priority or preference expressly or by im- 
plication, it seems to me, is granted to a depositor merely because the 
fund deposited is held by him in a representative capacity. The enu- 
meration in the Banking Law of specific instances in which priorities 
in payment are expressly granted negatives a contention of priorities by 
implication. The provision in section 78 that the Supreme Court shall 
by order specify what claims, if any, are entitled to priority of pay- 
ment, confers power to declare priorities existing under the act. No 
power, expressly or by implication, is conferred on the court to create 
priority. The preference specified in subdivision 8 of section 188, under 
which provision petitioner claims, refers to debts owing by the deposi- 
tory by reason of the deposit by receivers or like officers of funds paid 
into court under the provisions of the Civil Practice Act. Henkel v. 
Carnegie Trust Company, 213 N, Y. 185, page 193, 107 N. E. 346. 

I see nothing in the amendments to the Banking Law since the 
above decision which changes the rule. That the court has no inherent 
power to adjudge a preference, not created by the act, on the ground of 
public policy, seems to be decided in Matter of Northern Bank of New 
York, 85 Mise. Rep. 594, page 598, 148 N. Y. S. 70, affirmed on the 
opinion below in 163 App. Div. 974, 148 N. Y. S. 70. 

The cases cited by petitioner are readily distinguishable. In those 
eases the relationship created by the transactions involved was that of 
bailor or bailee, or a relationship analogous thereto, and not that of 
debtor and creditor. 

Motion denied. 


SET-OFF OF DEBTS DUE INSOLVENT BANK 
AGAINST DEPOSIT 


Brown v. Stotts City Bank, Supreme Court of Missouri, 38 S. W. Rep 
(2d) 722 


In an action by trustees of a bankrupt depositor against an in- 
solvent bank for a deposit, notes representing debts of the bankrupt 
to the bank due at the time of adjudication of bankruptcy, two 

sgtiliaeittiialiaeetemadedincanitidadencadeaaaencineges 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 137. 





746 THE BANKING LAW JOURNAL 


months after the bank closed, should be allowed as set-off. Loans 
obtained by the bankrupt from the bank on his wife’s and son’s notes 
to carry on his business, when he could not borrow any more from 
the bank in his own name without exceeding the statutory limit, 
were adjudged debts of the bankrupt. 

A borrower from a bank cannot escape payment on the ground 
that the bank had no legal right to make the loan. The purpose of 
Missouri Rey. St. 1929, § 5357, providing that a state bank shall not 
lend any individual more than a certain percentage of its capital 
stock and surplus, is to protect the interests of shareholders and 
creditors, not those of borrowers. 


Action by Edgar C. Brown and another, trustees of the estate of 
Edward C. Hill, bankrupt, against the Stotts City Bank, a corporation 
of Stotts City, and another. Judgment for defendants, and plaintifts 
appeal. Affirmed. 

Ray E. Watson and Thos. J. Roney, both of Webb City, for appel- 
lants. 

Charles L. Henson, of Springfield, for respondents. 


HENWOOD, J.—The plaintiffs, as trustees of the estate of Edward 
C, Hill, a bankrupt, seek recovery of $27,216.80 which Edward C. Hill 
had on demand deposit with the defendant bank when it was closed and 
turned over to the commissioner of finance for liquidation. There is 
no dispute as to the amount or character of the deposit, but the defen- 
dants claim, and the plaintiffs deny, that the bank is entitled to certain 
set-offs in the total sum of $12,950. The trial court, sitting without a 
jury, found for the defendants on this issue, and adjudged that the 
plaintiffs have and recover the balance, $14,266.80, and that their claim, 
in that amount, be allowed and paid, pro rata, as a general claim against 
the bank. The case is here on the plaintiffs’ appeal. 

The bank was closed on November 30, 1928. Edward C. Hill was 
adjudged a bankrupt on January 29, 1929. This suit was filed on 
August 19, 1929; the plaintiffs’ claim to Edward C. Hill’s deposit with 
the bank having been previously filed with the commissioner of finance 
and rejected. 

The set-offs in question are pleaded, in the separate answer of the 
commissioner of finance, substantially as follows: 


(1) <A promissory note in the sum of $6,700, signed by Edward C. 
Hill, and payable to the Stotts City Bank, or order, on December 15, 
1928. 


(2) A promissory note in the sum of $300, signed by Edward C. 
Hill, and payable to the Stotts City Bank, or order, on January 25, 1929. 
(3) A promissory note in the sum of $3,000, signed by Lulu Hill, 
and payable to the Stotts City Bank, or order, on December 8, 1928, 
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but, in facet, given to and held by said bank as evidence of a loan of 
$3,000 to Edward C. Hill, of which Edward C, Hill had the full benefit. 

(4) <A promissory note in the sum of $2,700, signed by Lulu Hill 
and payable to the Stotts City Bank, or order, on January 1, 1929, but, 
in facet, given to and held by said bank as evidence of a loan of $2,700 
to Edward C. Hill, of which Edward C. Hill had the full benefit. 

(5) A promissory note in the sum of $250, signed by P. J. Hill, and 
payable to the Stotts City Bank, on demand, but, in fact, given to and 
held by said bank as evidence of a loan of $250 to Edward C. Hill, of 
which Edward C. Hill had the full benefit. 

Edward C. Hill, P. J. Hill, and Alvia Hill were called as witnesses 
on behalf of the defendants. 

Edward C. Hill testified: He was engaged in farming and in raising 
cattle, and was president of the bank. He bought the bank, and ‘‘no- 
body had a thing to say around there (the bank) but Ed Hill, What- 


-ever Ed Hill said went.’’ Defendants’ Exhibits A and B, two promis- 


sory notes for $300 and $6,700, respectively, were signed by him. 
Defendants’ Exhibits C and D, two promissory notes for $3,000 and 
$2,700, respectively, were signed by Lulu Hill, his wife. Defendants’ 
Exhibit G, a promissory note for $250, was signed by P. J. Hill, his. 
son. All of these notes were unpaid at the time the bank was closed. 
The two notes signed by Lulu Hill and the note signed by P. J. Hill 
were signed by them at his instance and request and for his sole use 
and benefit; and said notes were given to and held by the bank as 
evidence of loans of money by the bank to him; and all of said money 
was credited to his account with the bank and used by him. He obtained 
the two loans on his wife’s notes and the loan on his son’s note, because, 
at the times these loans were negotiated, he needed money to carry on 
his farming and cattle business, and could not borrow any more money 
from the bank in his own name without exceeding the limit authorized 
by law. 

P. J. Hill testified: He lived on his father’s farm, and assisted his 
father in the management of the farm and other business affairs. He 
signed the note for $250, Defendants’ Exhibit G, but the money loaned 
by the bank on said note was credited to his father’s account with the 
bank, and his father got the use of it. On other occasions, money was 
borrowed from the bank on his notes for his father’s use. ; 

Alvia Hill testified: He was cashier of the bank and one of its direc- 
tors. The other directors were Edward C. Hill, Lulu Hill, P. J. Hill, 
and Emery Hill. At the time the bank was closed, it held the two notes, 
Defendants’ Exhibits A and B, for $300 and $6,700, respectively, signed 
by Edward C. Hill, the two notes, Defendants’ Exhibits C and D, for 
$3,000 and $2,700, respectively, signed by Lulu Hill, and the note, De- 
fendants’ Exhibit G, for $250, signed by P. J. Hill, and all of said notes 
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were unpaid. The two notes signed by Lulu Hill and the note signed 
by P. J. Hill were given to and held by the bank as evidence of loans 
by the bank to Edward C. Hill, and all of the money loaned on said 
notes was credited to the account of Edward C. Hill with the bank. 
When these loans were made, Edward C. Hill was indebted to the bank 
on his own notes in the full amount allowed by law. Lulu Hill had no 
account with the bank, and no collateral security was given to the bank 
for the payment of the two notes signed by her. He told the state bank 
examiner that the two notes signed by Lulu Hill were given to and held 
by the bank as evidence of loans of money by the bank to Edward C. 
Hill. 

Defendants’ Exhibits A, B, C, D, and G were admitted in evidence 
-in connection with the testimony of these witnesses. 

No evidence was offered by the plaintiffs. 

It is contended that the respective rights and liabilities of Edward 
C. Hill and the bank became fixed the day the bank was closed (Novem- 
ber 30, 1928), before the debts of Edward C. Hill to the bank weré 
due, and that therefore said debts are not available as set-offs in this 
case. 

The bank was turned over to the commissioner of finance for liquida- 
‘tion, and certainly he is not limited to the collection of such debts as 
were due and payable to the bank at the time the bank was closed. It 
is not only his right but his duty to collect all debts which have become 
due and payable to the bank since the bank was closed. 

Section 837, R. S. 1929, says: ‘‘If any two or more persons are 
mutually indebted in any manner whatsoever, and one of them com- 
mence an action against the other, one debt may be set off against the 
other, although such debts are of a different nature.’’ 

As a general rule, if the parties are mutually indebted, the defendant 
may set off any debt against the plaintiff which had become due at the 
time of the commencement of the suit. Reppy v. Reppy, 46 Mo, 571. 
As to set-offs against assignees of insolvents or trustees in bankruptcy, 
the rule is different. In such cases, however, any debt against the insol- 
vent or bankrupt which had become due at the time of the assignment 
or bankruptcy may be set off against the assignee or trustee. Smith v. 
Spengler, 83 Mo. 408; Huse v. Ames, 104 Mo. 91, 15 S. W. 965; Homer 
v. Bank, 140 Mo. 225, 41 S. W. 790; Kortjohn v. Bank, 63 Mo, App. 
166; Storts v. Mills, 93 Mo. App. 201. 

True, none of the debts pleaded as set-offs were due at the time the 
‘bank was closed (November 30, 1928) except the debt evidenced by the 
note of P. J. Hill. But all of said debts were due at the time Edward 
C. Hill was adjudged a bankrupt (January 29, 1929), and, assuming 
for the present that, under the pleadings and the proof, the debts evi- 
denced by the notes of Lulu Hill and the note of P. J. Hill may be 
adjudged the debts of Edward C. Hill, said debts, as well as the debts 





THE BANKING LAW JOURNAL 749 


evidenced by the notes of Edward C. Hill, should be allowed as set-ofts 
against the claim of the plaintiffs to the money which Edward C. Hill 
had on deposit with the bank at the time it was closed. 

It is further contended that neither the answer nor the proof is 
sufficient to support a recovery on the debts evidenced by the notes of 
Lulu Hill and the note of P. J. Hill as debts of Edward C. Hill. 

The commissioner of finance does not count on the notes signed by 
Lulu Hill and the note signed by P. J. Hill as obligations of Edward 
C. Hill, but alleges, in his answer, that each of said notes was, in fact, 
given to and held by the bank as evidence of a loan of money to Edward 
C. Hill; and that all of said money was credited to the account of 
Edward C. Hill with the bank; and that Edward C. Hill had the full 
benefit of said money ; and that Edward C. Hill is indebted to the bank 
in the amount of and on account of said loans of money; and asks that 
said debts be set off against the claim of the plaintiffs, 

There can be no doubt that the allegations of the answer are sufti- 
cient to support a recovery on said debts as debts of Edward C, Hill, 
the cause of action pleaded as to each of said debts being an action on 
the common count, known as indebitatus assumpsit, for money loaned by 
the bank to Edward C. Hill. 5 C. J. 1380, 1381. 

As shown above, Edward C. Hill, when called as a witness by the 
defendants, admitted that the notes signed by Lulu Hill and the note 
signed by P. J. Hill were signed by them as an accommodation to him 
and for his sole use and benefit; and that he received, and had the full 
benefit of, the money loaned on said notes; and that the debts evidenced 
by said notes were regarded, at all times, as his debts both by him and 
by the cashier of the bank. 

In view of these admissions, it seems hardly necessary to say that 
the debts evidenced by said notes should be adjudged the debts of 
Edward C. Hill. Third Nat. Bank of St. Louis v. Bank, 244 Mo. 554, 
149 S. W. 495; Merchants’ Ice & Fuel Co. v. Holland Banking Co., 223 
Mo. App. 98, 8S. W. (2d) 1030; Montgomery v. Trust Co. (Mo. App.) 
10 8S. W. (2d) 971. 

It is finally contended that there can be no recovery on the debts 
evidenced by the notes of Lulu Hill and the note of P. J. Hill as debts 
of Edward C. Hill, because said debts, if debts of Edward C. Hill, 
arose out of violations of section 5357 of the Revised Statutes of 1929. 
The basis of this contention is that, at the times the loans were made on > 
the notes of Lulu Hill and the note of P. J. Hill, Edward C. Hill was 
indebted to the bank in the full amount authorized by the statute above 
mentioned. 

Counsel have cited no case, and we are aware of none, in which this 
statute has been construed by this court or by any of our courts of 
appeal. 
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Referring to a similar statute (section 2758, Rev. St. 1889), Judge 
Barclay said: ‘‘The statute does not in terms declare void all contracts 
of loan to one person in excess of one-fourth of the capital stock. It 
forbids a loan beyond that amount, but impliedly sanctions one to that 
limit. The transaction is not intrinsically immoral, and, whatever 
view may be taken as to such contracts when fully executed, it is obvious 
that, as the excess of the loan over the prescribed limit is readily sever- 
able from the part which is within that limit, the loan is valid, at least, 
to the extent defined. . . . It is not necessary in the present action 
to further examine into the meaning of that statute.’’ MeClintock v. 
Bank. 120 Mo. loe. cit. 131, 132, 24 S. W. loc. cit. 1052. 

While the present statute (section 5357, R. S. 1929) provides that a 
state bank ‘‘shall not directly or indirectly lend to any individual 

an amount or amounts in the aggregate which will exceed’’ a 
certain per centum of the capital stock and surplus fund of the bank, 
it does not say that contracts to pay excessive loans are void and unen- 
forceable, and the language used does not indicate such a legislative in- 
tent. The purpose of this statute is to protect the interests of stock- 
holders and ereditors of banks, not the interests of borrowers from 
banks, and a borrower from a bank cannot escape the payment of a loan 
on the ground that the bank had no legal right to make the loan. 

Similar statutes have been so construed by our federal courts and by 
the courts of many of our sister states. Union Gold Mining Co. v. Na- 
tional Bank, 96 U. 8S. 640, 24 L. Ed. 648; Nelson & Co. v. Leiter, 190 
Ill. 414, 60 N. E. 851, 83 Am. St. Rep. 142; Elmo State Bank v. Hilde- 
brand, 103 Kan. 705, 177 P. 6, 3 A. L. R. 54; Benton County Sav. Bank 
v. Boddicker, 105 Iowa 548, 75 N. W. 632, 45 L. R. A. 321, 67 Am. St. 
Rep. 310; Farmers’ Bank v. Burchard, 33 Vt. 346; cases cited in 3 A. 
L. R. 59-61 note. ‘‘We do not think that public policy requires or that 
Congress intended that an excess of loans beyond the proportion speci- 
fied {in the National Banking Act] should enable the borrower to avoid 
the payment of the money actually received by him. This would be to 
injure the interests of creditors, stockholders, and all who have an in- 
terest in the safety and prosperity of the bank.’’ Union Gold-Mining 
Co. v. National Bank, supra, loc. cit. 642, of 96 U.S. ‘‘It will be noticed 
that the statute [Iowa statute] does not make a loan of money in excess 
of the per centum named void, and the general rule applicable to loans 


of that character is that they are not void, the prohibition of the statute 


being intended as a rule for the government of the bank.’’ Benton 
County Sav. Bank v. Boddicker, supra, loc. cit, 558 of 105 Iowa, 75 N. 
W. 632, 635, | 

It follows, from what has been said in the foregoing discussion, that 
the judgment of the trial court should be affirmed. It is so ordered. 
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BANK TRUSTEE NOT LIABLE FOR FAILURE 
TO RECORD MORTGAGE 





Benton v. Safe Deposit Bank of Pottsville, Pa., Court of Appeals of 
New York, 174 N. E. Rep. 648 





A trustee under a trust mortgage is not liable for a loss caused 
by a failure to record the mortgage where the trust agreement ex- 
pressly provides that it shall not be a part of the trustee’s duty to 
place the mortgage on record. 

In this case the plaintiff purchased two one thousand dollar 
notes, which were secured by a collateral trust agreement in which 
the defendant bank was named as trustee. The agreement specifically 
provided that it should not be a part of the trustee’s duty to record 
the agreement and also provided that the trustee should not be liable 
for any loss or damage except for its gross negligence or willful de- 
fault. The mortgage was not recorded and the notes were not paid. 
The plaintiff brought this action against the trustee contending that 
the loss which he sustained was due to the trustee’s negligence in 
failing to record the mortgage. It was held that, under the provi- 
sions of the trust agreement, the defendant was not liable. 


Action by Charles A. Benton against Safe Deposit Bank of Potts- 
ville, Pa. From a judgment of the Appellate Division (229 App. Div. 
851, 243 N. Y. S. 806), affirming a judgment of the Trial Term, on a 
verdict directed for plaintiff, a jury being waived, defendant appeals. 
Reversed, and complaint dismissed. 

George N. Hamlin, of New York City, for appellant. 

Karl R. Miner, of New York City, for respondent. 

CRANE, J.—The liability to bondholders of a trustee under a trust 
mortgage for failure to record the mortgage is the question brought up 
for review by this appeal. The plaintiff is the holder of two first and 
collateral trust mortgage 6 per cent. gold notes of the Kresge Coal Com- 
pany, payable November 1, 1923. The coal company is a corporation 
organized and existing under the laws of the state of Delaware, and the 
Safe Deposit Bank of Pottsville, Pa., is a corporation existing under 
and by virtue of the laws of that state, having its principal office and 
place of business at Pottsville. The notes held by the plaintiff are part 
of a total authorized issue of notes numbered from 1 to 100, inclusive, . 
made by the said Kresge Coal Company, aggregating the total principal 
sum of $100,000, and containing on their face the recital: ‘‘ Which notes 
have been issued under and are equally and ratably secured without 
privilege, priority or distinction by a Collateral Trust Agreement made 
by the Company to the Safe Deposit Bank of Pottsville, Trustee, dated 
April 16, 1928, to which reference is hereby made with the same effect 


NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 165. 
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as if herein fully set forth, which Collateral Trust Agreement is duly 
recorded and is a lien on all the property, plant, equipment, and other 
assets of the Company, and subject to all of the terms of which Col- 
lateral Trust Agreement this note is issued and held.’’ The note is 
signed by the officers of the Kresge Coal Company, and contains the 
indorsement of the trustee as follows: 


‘*Trustee’s Certificate 
‘‘This note is one of the notes secured by the within mentioned 
Collateral Trust Agreement. : 
‘*Safe Deposit Bank of Pottsville, Trustee.’’ 


Turning to the mortgage to determine the duties and obligations as- 
sumed by the trustee, we find it the usual lengthy instrument containing 
the following pertinent paragraphs: 


‘*First. No note issued hereunder shall have any validity or be bind- 
ing in any manner whatsoever unless the certificate of the Trustee shall 
have been endorsed thereon, which certificate shall be as above recited. 

‘‘Twenty-first. . . . 

‘““(b) . . . The Trustee, save for its gross negligence or wilful 
default, shall not be personally liable for any loss or damage. 

**(e) Only such notes as shall have endorsed thereon a certificate in 
substantially the form hereinbefore recited duly signed by the Trustee, 
shal] be of the said series of notes. Such certificate : shall be only for the 
purpose of identification of the said notes as of said series, payment 
whereof is intended to be secured by this mortgage, and Trustee shall 
not be responsible for the execution of said notes or of this mortgage, or 
for the title of Coal Company to the property, premises or rights de- 
seribed herein, or for the validity or priority of the lien or charge pur- 
porting to be hereby created, or for the sufficiency of the security pro- 
vided herein, or for the genuineness, validity or value of any property 
or securities which may at any time become subject to this Inden- 
ture. ‘ 

**(h) It shall be no part of the duty of the Trustee to record this 
instrument as a mortgage or conveyance of real or personal estate, or 
to file or record the same as a chattel mortgage, to re-file or renew the 
same, or to procure any further, other or additional instruments or 
further assurance, or to do any other act for the continuance of the lien 
of this Indenture. 


The mortgage was not recorded, and the notes, not having been paid, 
the plaintiff has sued the trustee for its negligence in failing to have 
the mortgage placed on record, and has recovered the face value of his 
notes, with interest. In purchasing the notes, the plaintiff relied upon 
no false or fraudulent representations made by the trustee which would 
present an entirely different case. Doyle v. Chatham & Phenix Nat. 
Bank, 253 N. Y. 369, 171 N. E. 574. Neither does the plaintiff claim to 
have been misled or deceived by the form or wording of the trustee’s 
certificate, indorsed on the notes. That merely stated that the note was 
one of the series secured by the collateral trust agreement mentioned on 
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the face of the note. <A reference to that agreement shows that the 
trustee undertook to certify to identification only, and not to the validity 
or security of the note. The judgment which the plaintiff has recovered 
rests entirely upon the theory that it was a duty of the trustee which 
it owed to the noteholders to see that the mortgage was recorded, and 
that the failure to record the mortgage was the neglect and carelessness 
of the trustee, for which it is liable to those noteholders, including the 
plaintiff, who have suffered damage thereby. 

The duty of the trustee is measured and limited by its agreement. 
This, as we see by the above quotations, exempted it from liability ex- 
cept for gross negligence or willful default, and stated that the trustee 
was under no duty to record the instrument. Such agreements are legal 
and binding, unless they are contrary to some statute or against the 
publie policy of the state. We can see no reason why such an agreement 
is not binding upon the mortgagor and the trustee, and those who have 
purchased the notes with notice of the mortgage and opportunity to fully 
examine its terms and conditions. 

This mortgage was made and executed in Pennsylvania. The notes 
were issued and payable in Pottsville, Pa. The law of Pennsylvania 
applies to these contracts: ‘‘. The general rule that a contract 
made in one State and to be performed there is governed by the law of 
that State, and the further rule, which is a logical result, that a defense 
or discharge, good by the law of the place where the contract is made 
or to be performed, is to be held, in most cases, of equal validity else- 
where.’’ Graham v. First Nat. Bank of Norfolk, 84 N. Y. 393, 401, 38 
Am. Rep. 528; Curtis v. Delaware, L. & W. R. Co., 74 N. Y. 116, 120, 
30 Am. Rep. 271. As to negligence, the law of the place where the negli- 
gent act was committed or liability arose likewise governs. Fitzpatrick 
v. International Ry. Co., 252 N. Y. 127, 169 N. E. 112, 69 A. L. R. 801; 
American Law Institute, Restatement, Conflict of Laws, §§ 411-420. 

By the law of the state of Pennsylvania, no liability would attach to 
this trustee by reason of the alleged negligence; the contract specifying 
its duties and obligations as well as its liability is legal. Bell v. Title 
Trust & Guarantee Co. of Johnstown, 292 Pa. 228, 235, 140 A. 900, 902, 
57 A. L. R. 463; Byers v. Union Trust Co., 175 Pa. 318, 34 A. 629. In 
the Bell Case the court had before it a similar mortgage with a like 
certificate indorsed by the trustee. The mortgage was not recorded, but 
the court said: ‘‘That requirement was not an affair of the trustee, as 
under the general rule a trustee’s certificate, that is silent as to record- 
ing, does not render the trustee liable in case the mortgage is not re- 
corded. . . . Learning that there was such a mortgage as described 
in the bonds, a casual investigation would have developed the fact that 
this instrument was not on record, and that information. available to 
him [the purchaser] before he paid for the securities. would have alone 
been sufficient to put him on his guard. . . . His position is still 
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more weakened by the fact that by the terms of the mortgage itself, as 
shown by quotations from it in appellee’s affidavit of defense, the trustee 
was definitely made exempt from responsibility as to the validity of the 
bonds or the disposition of the trust mortgage. The instrument dis- 
tinctly declares that the ‘trustee shall not be under any obligation to see 
to the recording of this indenture or of any other instrument of further 
issuance’; and, further, that the ‘authentication (the certificate) of any 
bond by the trustee shall not be taken to be any guaranty as to the 
character, status, or security of such bond, but only that it is in fact 
one of the bonds issued hereunder,’ and the trustee was not to assume 
responsibility for the correctness of the recitals and statements in the 
trust mortgage.”’ 

As this action has been brought in the state of New York, the courts 
below have been of the opinion that these provisions of the trustee’s 
agreement relieving the trustee from the duty of recording the instru- 
ment and from its negligence were against the public policy of this 
state. We do not see how this can be, especially in view of the fact that 
this state, contrary to most other jurisdictions, has sanctioned agree- 
ments exempting carriers from liability for negligence (Nelson v. Hud- 
son River R. Co., 48 N. Y. 498; Cragin v. New York Cent. R. Co., 51 
N. Y. 61, 10 Am. Rep. 559) ; a doctrine somewhat limited by our recent 
decision in Straus & Co. v. Canadian Pacific Ry. Co., 254 N. Y. 407, 173 
N. E. 564. Unless there is something immoral or fundamentally unjust 
in the arrangement, there is no policy of our state which forbids the 
enforcement of contracts or agreements which are legal according to the 
law of the place of performance. Loucks v. Standard Oil Co. of New 
York, 224 N. Y. 99, page 111, 120 N. E. 198; Milliken v. Pratt, 125 
Mass. 374, 28 Am. Rep. 241; Shaw v. Postal Telegraph & Cable Co., 79 
Miss. 670, 31 So. 222, 56 L. R. A. 486, 89 Am. St. Rep. 666; Hughes v. 
Pennsylvania R. Co., 202 Pa. 222, 51 A. 990, 63 L. R. A. 513, 97 Am. 
St. Rep. 713; International Harvester Co. of America v. McAdam, 142 
Wis. 114, 124 N. W. 1042, 26 L. R. A. (N. 8S.) 774, 20 Ann. Cas. 614; 
Knowlton v. Erie R. Co., 19 Ohio St. 260, 2 Am. Rep. 395. 

In the absence of any gross or wilful negligence, there was nothing 
immoral about this trustee’s agreement. Considering its slight financial 
interest in the transaction, the bank was merely prudent and cautious 
in limiting its liability and defining its duties. The plaintiff could have 
ascertained all the facts upon inquiry ; nothing was hidden or concealed. 
Such agreements have been recognized by the courts. Browning v. 
Fidelity Trust Co. (C. C. A.) 250 F. 321. Even those jurisdictions 
which do not recognize contracts exempting one from liability for negli- 
gence limit the rule to a certain class of cases. Santa Fe. P. & P. R. Co. 
v. Grant Bros. Const. Co., 228 U. 8. 177, 33 S. Ct. 474, 57 L. Ed. 787. 

The judgments should be reversed. and the complaint dismissed, with 
costs in all courts. 








Fy EN OTR ATS 





4 
a 
2 
. 
x 












THE BANKING LAW JOURNAL 


DEPOSIT OF SCHOOL FUNDS WITH BANK NOT 
DESIGNATED AS A DEPOSITORY 





Clearmont School District v. Jackson Bank of Clearmont, Kansas City, 
Missouri, Court of Appeals, 37 S. W. Rep. (2d) 1006 


Under Missouri Rev. St. 1929, §§ 9362, 12187, the school board 
of an independent school district has the duty to select a depository 
for its funds and to cause the depository to give security therefor. 
Where a bank which knows it has not been designated such deposi- 
tory receives the funds from the school district’s treasurer, the 
money is a trust fund, entitling the school district to a preference 
on the bank’s insolvency. In this case the school district’s treasurer 
was also cashier of the bank. 

Where public funds are wrongfuliy deposited in a bank having 
knowledge of the public character of the funds, they are impressed 
with a trust and entitled to a preference provided the fund can be 
traced or the assets of the bank have thereby been increased. 


Proceeding by the Clearmont School District against the Jackson 
Bank of Clearmont, 8. L. Cantley, State Commissioner of Finance, and 
Herbert H, Albaugh, Special Deputy Commissioner. From a judgment 
denying the School District a preference and allowing its claim against 
the bank as a common claim, the School District appeals. Reversed, 
and cause remanded, with directions. 

Ellis G. Cook, of Maryville, for appellant. 

Shinagargar, Blagg & Livengood, of Maryville, for respondents. 


CAMPBELL, C.—Plaintiff is an independent school district in 
Nodaway County, Mo. Byron Sowers was its treasurer, and cashier of 
the defendant bank, a banking corporation of the same county. De- 
fendant had not been designated as a depository of the school funds 
belonging to plaintiff either by the county court of said county or by 
plaintiff, nor had the defendant bank delivered to plaintiff any bond or 
other security providing for the safe-keeping of its funds. Said treas- 
urer, with defendants’ knowledge, received the several sums of public 
school money belonging to plaintiff and deposited the same in the de- 
fendant bank in his name as treasurer of plaintiff. The bank failed, 
and its business and affairs were taken over by the finance commissioner 
of Missouri. At that time there was on deposit in said account in said 
bank the sum of $5.667.10, and the bank had sufficient funds to pay 
plaintiff’s claim, if preference is awarded. The plaintiff filed claim 
therefor, stating the facts, and praying that its said claim be given 
preference. ‘The case was tried to the court, resulting in preference 


” 
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heing denied and the allowance of the claim as a common claim. The 
plaintiff appealed. 

It was the duty of plaintiff’s board to select a depository for its 
funds, and to cause said depository to give security therefor. Sections 
9362 and 12187, Rev. St. 1929. This duty it did not perform. When it 
tailed in that respect, the only one having the right to receive and hold 
its publie school funds was its treasurer, Byron Sowers. The statutes 
say the school board, not its treasurer, shall designate a depository and 
cause such depository to give security. If the Legislature had intended 
that the treasurer of a school district could select a depository it would 
have said so. So long as the public money was in the custody of Sowers, 
it was a trust fund, and, when the bank received it, knowing it had not 
been designated as a depository, it obtained no better title than Sowers 
had. He was a trustee, and the bank was a trustee with respect to that 
fund. Consolidated School District v. Citizens’ Bank (Mo. App.) 21 
S. W. (2d) 781; State ex rel. v. Page Bank, 322 Mo. 29, 14 S. W. (2d) 
597 ; Special Road District v. Cantley (Mo. App.) 8 S. W. (2d) 944, 945. 

It is suggested by defendant that to allow plaintiff a preference will 
‘‘reach into the pockets of two hundred or three hundred helpless com- 
mon creditors of the bank.’’ The argument overlooks the fact that the 
assets of the bank were increased by the deposit, and that, when the 


plaintiff’s claim is paid, the common creditors will receive the same 
amount that they would have received if the bank had not wrongfully 
received the fund. To deny preference would be to allow the common 
creditors to partition a fund held by the bank as trustee, and not as 


owner. 

It is also argued by defendant that, when public funds are deposited 
in a bank by an official charged with their custody, such deposit is not 
entitled to preference. Such is, in the absence of a statute, the general 
rule, but: ‘‘It is equally well settled that, where public funds are wrong- 
fully or illegally deposited in a bank having knowledge of the public 
character of the funds, they are impressed with a trust and entitled to 
a preference, provided the fund can be traced or the assets of the bank 
have thereby been increased.’’ Special Road District v. Cantley, supra. 

The judgment is reversed, and the cause remanded, with direction to 
allow plaintiff’s demand as a preferred claim. The commissioner so 
recommends. 


PER CURIAM.—The foregoing opinion by CAMPBELL, C., is 
hereby adopted as the opinion of the court. The judgment is reversed, 
and the cause remanded, with direction to allow plaintiff’s demand as a 
preferred claim. 





